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Duties of Bank Directors * 


By Watter B. Jones 
Reprinted from the October, 1951, issue of The Alabama Lawyer 


I AM GRATEFUL to you for the happy privilege of being with you this 
evening and hold it an honor to speak to you tonight on the Duties of 
Bank Directors. 


I do not presume to talk to you as a banker for banking is not my 
profession, but I will simply, in a short time, try to state to you in a 
logical and common sense way some of the duties of bank directors in our 
State, and these duties are greater in number and more varied than the © 
average bank director realizes. If my thoughts seem to be expressed 
mostly in legal words and phrases, you will have to forgive me and 
attribute this to the fact that the past forty-two years of my life have 
been lived in the law, it has been my life-long profession and so it is not 
strange, after all these years, that the language of the law is my language. 


When you have served as a trial judge for thirty-one years contin- 
uously, and have taught a law school for twenty-three years continuously, 
you find yourself habitually using the language of the law and speaking 
the phrases beloved of the law. But, perhaps I should not apologize for 
speaking in the language of the law, because it is the law which authorizes 
the creation and maintenance of banks and it is the law, both statutory 
and common, which lays down the rules for the guidance of bank 
directors. 


Before attempting to state the duties of bank directors, it will be 
helpful to tell what the qualifications of bank directors are, how they are 
elected, by whom, their term of office, the oath of office required of them, 
and how they may be removed from office. 


* Address of Walter B. Jones, Presiding Judge Fifteenth Judicial Circuit of Alabama, 
before the Central Alabama Conference of the National Association of Bank Auditors and 
Comptrollers, Montgomery, October 10, 1951. 
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QUALIFICATIONS OF DirEcTORS 


There is similarity in the qualifications required by the State banking 
law and the National banking law as to qualifications of directors. The 
State law requires that at least three-fourths of the directors be residents 
of the State. The Federal law requires each director during his entire 
term of service to be a citizen of the United States and that at least three- 
fourths of the directors must have resided in the State, territory, or dis- 
trict, in which the bank is located, or within fifty miles of its principal 
office, for at least one year immediately preceding his election.? 


With reference to the ownership of stock, the State law requires the 
director of the State bank to be the owner of shares of stock having a par 
value of at least $200;? while the Federal banking law requires the director 
to own stock of the par value of $1,000 and, if the bank is a member of 
the Federal Reserve System, its directors must own stock having a par 
value in the aggregate amount required by the State law under which 
the bank is chartered. The director must own $1,000 worth of stock 
unless the capital stock of the bank does not exceed $25,000, in which 
case he must own in his own right, shares of such capital stock, the aggre- 
gate par value of which shall not be less than $500. If the capital of the 
bank is less than $50,000, then the requirement as to the number of 
shares owned is reduced proportionately. 


The Federal law® states the director shall own the stock “in his own 
right” and not hold the legal title as executor, trustee, guardian or other 
fiduciary. The Alabama law says the director shall hold the shares of 
stock in his own name, unpledged, and unincumbered in any way except 
a statutory lien which might attach in favor of the banking corporation.® 


The director must own the stock outright, not jointly nor as a 
fiduciary. 


The Banking Act of 1933, prohibits directors who are engaged 
primarily in the sale of stocks and bonds to serve as directors except in 
a limited class of cases allowed by the board of governors of the Federal 
Reserve System. 


The Federal law requires State banks and trust companies which are 
members of the Federal Reserve System to be managed by a board to 
consist of not less than five nor more than twenty-five members.” 


1 Code 1940, Tit. 5, § 185. 

212 U.S. Code, § 72. 

3 Code 1940, Tit. 5, § 185. 

4 Duties and Liabilities of Directors of National Banks, (Form 1417, Treas. Dept.) Office 
Comptroller of the Currency, p. 5, par. 2. 

512 U.S. Code, § 72. 

® Code 1940, Tit. 5, § 185. 

712 U. S. Code, § 71a. 
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Oatu or Directors 


The Alabama law requires every director to take the oath prescribed 
by statute, within thirty days after his election.2 He must take an oath 
that “he will diligently and honestly perform his duties as such officer, 
not knowingly violate or permit to be violated, any provision of the 
banking law of this State, and that he is the owner, in good faith, of the 
shares of stock of the bank or company required to qualify him for such 
office, standing in his own name on its books.® No director can perform 
any of the duties of his office until he takes such oath.!° 

The oath required to be taken by directors of National banks is prac- 
tically in the same language.!! This oath can be taken before any notary 
public or other officer lawfully authorized to administer oaths, and having 
an Official seal, but it can not be taken before any notary public or other 
officer if he is an officer of the director’s bank.!* 


-_ 


No Bonp REQUIRED OF THE DIRECTOR 


The Alabama law specifically says that “directors, as such, shall not 
be required to give bond,”!* and there is no requirement of the Federal 
law that national bank directors give bond. 


How Dmectors E.ectep 

The directors of a bank are chosen by the stockholders of the bank.'* 
Under the Alabama law each stockholder is entitled to one vote for each 
share of stock owned by him.’ He may vote this either in person or 
by proxy. 

The National bank laws require that the directors shall be elected by 
the stockholders of the bank. Im all elections of directors, the Federal 
law provides “each stockholder shall have the right to vote the number 
of shares owned by him for as many persons as there are directors to be 
elected, or to cumulate such shares and give one candidate as many 
votes as the number of directors multiplied by the number of his shares 
shall equal, or to distribute them on the same principle among as many 
candidates as he shall think fit; and in the deciding all other questions at 
meetings of shareholders, each shareholder shall be entitled to one 
vote on each share of stock held by him.”?¢ * 


Under the general scheme of cumulative voting, a stockholder in a 
national bank, can cast as many votes at the election of directors as the 


8 Code 1940, Tit. 5, § 186. 

9 Code 1940, Tit. 5, § 186. 

10 Code 1940, Tit. 5, § 186. 

11 If You’re a Bank Director (McDavitt, 1950), p. 23. 

12 The Bank Director (Present-day Banking), 1947, N. Y., pp. 14-15. 
13 Code 1940, Tit. 5, § 187. 

14 Code 1940, Tit. 10, § 22, U. S. Code, § 71. 

15 Code 1940, Tit. 10, § 38. 

16 12 U. S. Code, § 61. 
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number of shares of stock he holds multiplied by the number of directors 
to be elected. For instance, a shareholder who owns one hundred shares 
and is voting in an election to elect five directors for a national bank can 
cast five hundred votes in any way he chooses. He can cast five hundred 
votes for one candidate, or two hundred and fifty votes for each of two 
candidates, or one hundred votes for each of five candidates.1? The idea 
of cumulative voting is to assure the minority stockholder of represen- 
tation. If there should ever be a contest to control the board of direc- 
tors, cumulative voting would certainly be a valuable right. 

We have no law in Alabama on cumulative voting by stockholders 
for directors and it would seem the right does not exist. 

The Federal law provides for the election of directors in January of 
each year and the State law has the same provision. 


TERMS oF OFFICE 


Directors of National banks hold office for one year, and until their 
successors are elected and have qualified.’® 


Directors of State banks are elected annually and hold office for one 
year and until their successors are elected.!® 
MEETINGS 
The State law requires the directors to hold regular meetings at such 


time as may be fixed in their by-laws, but at least once every sixty days. 
The directors shall at all times be subject to call by the president or by 
any two members of the board for special meetings. The Federal law is 
silent on the subject of meetings of bank directors and meetings are there- 
fore held as provided by the by-laws of national banks. Such meetings 
are usually held not less frequently than once a month. 


QuoruM 

The State law declares a majority of the directors shall constitute a 
quorum for the transaction of business 7° and section 24 of the general 
form of suggested by-laws for national banks says: “A majority of all 
the directors is required to constitute a quorum to do business. Should 
there be no quorum at any segular or special meeting, the members pres- 
ent may adjourn from day to day until a quorum is in attendance. In 
the absence of a quorum no business shall be transacted.” 


This seems to be the general rule and most of the by-laws of small 
corporations require a majority for a quorum. The word quorum refers 
to the number present, not the number voting, and hence a motion can 
be carried by a majority of those voting, a quorum being present. 


17 If You're a Bank Director (McDavitt), pp. 19-22. (1950). 

18 Duties and Liabilities of Directors of National Banks (Form 1417, Treas. Dept) . Office 
Comptroller of the Currency (Sept. 1950), p. 5. 

19 Code 1940, Tit. 10, § 22. 

20 Code 1940, Tit. 10, $ 24. 
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VACANCIES 


Vacancies can occur in the directorship of a bank in several ways: by 
failure of an elected director to take his oath within sixty days after 
his election; by failure of the director to own in his own right the amount 
of shares of stock required by law; and, of course, a director can resign, 
by tendering his resignation to the board and not to the shareholders. 
While it is customary for the resignation to be in writing, oral resigna- 
tions tendered to the president are sufficient. 


Vacancies occurring in the board of directors of an Alabama bank 
must be filled by a quorum of the remaining directors and the director 
thus elected serves the unexpired term of his predecessor.?1 A vacancy 
in the board of a national bank is filled by appointment by the remaining 
directors. The director so appointed holds office until the next election.?? 

The National banking laws permit, under circumstances there speci- 
fied, the Comptroller of the Currency to remove directors of national 
banks who continue to violate the National Banking laws or who are 
guilty of unsafe or unsound practices in conducting the business of the 
bank, the accused director being entitled to a hearing.?* 


Under the Alabama law when any director fails to own in his own 
right the shares of stock required by law, he must be removed from 
office by the board of directors of the bank, or by the Superintendent of 
Banks, when the facts are made known to him.** 


CoMPENSATION 
I do not find in either the State or Federal law any provisions for the 
director being compensated, but the board of directors has the power to 
pay a director such fee as the board may determine. Most bank directors 
work for a nominal fee of from five to twenty-five dollars for each meet- 
ing attended. 


The amount of the fees paid directors is usually fixed in the by-laws 
of the bank. 


Crvm Liasiuities or Directors 


The directors of banks can be involved in both liability for statutory 
violations of the banking laws and the common law liability for negli- 
gence. 


Two statutes affect directors. One of these deals with violations of 
the National Banking Act and relating laws and the other deals with 
violations of the Federal Reserve Act. 


If a director of a national banking association knowingly violates or 
knowingly permits the officers, agents, or employees of a bank, to violate 


_ 21 Code 1940, Title. 10, § 24. 
2212 U.S. Code § 74. 
28 Banking Act of 1938, § $0; 12 U. S. Code § 77. 
24 Code 1940, Tit. 5, § 185. ; 
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any provisions of the National Banking Act, then all the rights, privi- 
leges and franchises of his association are forfeited and every director 
who took part in any violation may be held liable in his personal and in- 
dividual capacity for all damages which the association, its shareholders 
or any other person, shall have sustained by reason of such violation. 
Under the Federal Reserve Act any director who participates in or as- 
sents to acts of the bank which fail to comply with the provisions of the 
Federal Reserve Act, shall be held liable in like manner as for a violation 
of the National Banking Act. Among some of the offenses by a national 
bank director which may be mentioned are making loans to a single bor- 
rower in excess of ten per cent of the bank’s capital and surplus; making a 
false report to the Comptroller of the Currency; paying dividends con- 
trary to the provision of the Federal Banking Law out of the capital of 
the bank; violating laws relating to the limitation of the extent to which 
loans may be made to officers of the bank; violating laws relating to lim- 
iting extent to which interest may be paid on deposits; violating laws 
forbidding members of the Federal Reserve System to act as agents in 
making loans to brokers collateralized by investment securities and for 
taking part in or assenting to transactions which are beyond the power 
of the bank—what we call ultra vires transactions.25 

The Alabama statutes as codified list more than ten offenses of which 
bank directors can be guilty.2¢ 


Common Law Liasiuity or Director ror NEGLIGENCE 


The underlying principles of the common law declared by the courts 
in decisions of cases involving matters relating to the duties and respon- 
sibilities of directors prescribe a bank director’s common law duties.?? 

An excellent summary of these common law principles, and it was 
drawn largely from State and Federal cases, was made by United States 
District Judge Finkelnburg in deciding the well-known case of Rankin 
v. Cooper, 149 Fed. 1010. 

The principles are as follows: 

“1. Directors are charged with the duty of reasonable supervision 
over the affairs of the bank. It is their duty to use ordinary diligence in 
ascertaining the condition of its business, and to exercise reasonable con- 
trol and supervision over its affairs. 

“2. They are not insurers or guarantors of the fidelity and proper con- 
duct of the executive officers of the bank and they are not responsible for 
losses resulting from their unlawful acts or omissions, provided they have 
exercised ordinary care in the discharge of their own duties as directors. 
“8, Ordinary care, in this matter, as in other departments of the law, 


25 Duties and Liabilities of Directors of National Banks (Form 1417, Treas. Dept.) Office 
Comptroller of the Currency, (Sept. 1950) pp. 21-24. 

26 Code 1940, Tit. 5, §§ 189-148. 
27 The Bank Director (Present-Day Banking, 1947, N. Y.) p. 25, pars. 36-38. . 
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means that degree of care which ordinarily prudent and diligent men 
would exercise under similar circumstances. 


“4. The degree of care required further depends upon the subject to 
which it is to be applied, and each case must be determined in view of 
all the circumstances involved. 


“5. If nothing has come to their knowledge to awaken suspicion that 
something is going wrong, ordinary attention to the affairs of the insti- 
tution is sufficient. If, on the other hand, directors know, or by the 
exercise of ordinary care should have known any facts which would 
awaken suspicion and put a prudent man on his guard, then a degree of 
care commensurate with the evil to be avoided is required and a want 
of that care makes them responsible. Directors cannot, in justice to 
those who deal with the bank, shut their eyes to what is going on around 
them. 


“6. Directors are not expected to watch the routine of every day’s 
business, but they ought to have a general knowledge of the manner in 
which the bank’s business is conducted, and upon what securities its 
larger lines of credit are given, and generally to know of and give direc- 
tion to the important and general affairs of the bank. 


“7, It is incumbent upon bank directors, in the exercise of ordinary 
prudence and as a part of their duty of general supervision, to cause an 
examination of the condition of the bank to be made with reasonable 
frequency.” 


But in Alabama there is no provision of law for directors’ examina- 
tions.*8 

It is, of course, a criminal offense for any officer “or manager” of a 
bank to receive deposits knowing or having reason to know when the 
deposit is received that the bank is insolvent or in a failing condition.?® 

To boil it down, directors of a National bank, and the same rule ap- 
plies to directors of State banks, are under a duty to use ordinary care 
and prudence in the administration of the affairs of the bank.®° This in- 
cludes something more than officiating as figureheads.*!_ The directors 
must retain and exercise a general supervision over the affairs of the 
bank*? and they can not discharge this duty by leaving the entire ad- 
ministration of the bank affairs to officers selected by them and the direc- 
tors are liable for failure to exercise reasonable supervision over the con- 
duct of the officers and affairs of the bank. The directors do not fulfill 


28 Federal and State Laws Relating to Bank Directors, John I. McInerney (N. Y., 1940) 
p. 54. 


29 Code 1940, Tit. 5. § 189; 47 Harvard Law Review (1934), 1428; The Bank Director 
(Present-Day Banking) 1947, N. Y., p. 30. 


ng v. Spaulding, 141 U. S. 182; The Bank Director (Present-Day Banking) 1947, 
. ¥., p. 5. 


31 The Bank and Its Directors (N. Y. 1929) Hazlewood, p. 7. 
32 Bowerman v. Hamner, 250 U. S. 504, 518. 
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their entire duty unless they maintain intelligent supervision over the af- 
fairs of the bank as these are administered by the officers.** 

Some courts hold that a higher standard of diligence is required of 
bank directors as compared with directors of other corporations.** 


Dmecrors Nor LiaBLeE ror Mere Errors In JUDGMENT 


The directors of a bank are not responsible for mere errors in judg- 
ment in making loans and investing the funds of the bank in the usual 
course of the bank’s business. If a loan is made in good faith, upon 
proper security, or upon a reliable individual endorsement, then the di- 
rector is not liable. The mere exercise of faulty judgment is not in itself 
sufficient to form a basis of liability for when the stockholders select the 
directors of their bank, the former assume the risk of losses occurring on 
account of mere defects in judgment. 


The Supreme Court of Alabama many years ago (1847) where an 
action was brought against a bank director, speaking of the duties con- 
fided to directors of banks said: “The power conferred on the director 
was a trust of the greatest delicacy, and of the highest importance, in 
the exercise of which, the utmost good faith on their part was necessary. 
The undertaking implies a competent knowledge of the duties of the 
agency assumed by them, as well as a pledge that they will diligently 
supervise, watch over, and protect the interests of the institution com- 
mitted to their care. They do not in our judgment of the matter under- 
take, that they possess such a perfect knowledge of the matters and 
subjects which may come under their cognizance, that they cannot err, 
or be mistaken, either in the wisdom or legality of the means employed 
by them. To exact such extreme accuracy of knowledge from this or any 
other class of agents, to whom of necessity a large discretion in the choice 
of means must be entrusted would be manifestly wrong, as it must fre- 
quently happen, that after the utmost circumspection and caution, the 
best possible course would not be pursued, and a loss be sustained, which 
as the event would show, might have been avoided. The inevitable ten- 
dency of such a rule, would be hostile to the end proposed by it, as no 
man of ordinary prudence would accept a trust surrounded by such perils. 


“There may doubtless be instances of such gross error, in the con- 
duct of an agent, invested with great discretionary powers, as to expose 
him, either to the imputation of such ignorance as is incompatible with 
the exercise of the duties he has undertaken, or to justify the imputa- 
tion of fraud.”*5 


The Supreme Court of California expressed it well when it ruled that 
it is not “the policy of the law to allow a stockholder to profit by an in- 


83 Duties, Responsibilities and Liabilities of Bank Directors, (N. Y. 1929) F. Lee Major, 
pp. 98-112. 


84 The Bank Director (Present-Day Banking) 1947, N. Y., p. 27. 
85 Godbold v. The Branch Bank at Mobile, 11 Ala. 191, 197, 56 Am. Dec. 211. 
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vestment if it appears to be a good one and hold the director responsible 
if it appears to be a bad one. If after using their best judgment, an invest- 
ment should not prove profitable, it is not more than happens to individ- 
uals in the everyday transactions of life. Banks have their financial 
crises when assets, that were at the time they were taken, ample, become 
valueless.” 


LrecaL RESPONSIBILITY 


The general rule is that a bank director is held legally responsible as 
a trustee of his bank and if he does not exercise due diligence in safe- 
guarding the interests of the stockholders and depositors of the bank, 
he can be held liable in the courts of the land. 


Normally there will be a stockholders meeting only once a year. 
At this meeting they will hear the reports of the officers and perhaps 
their most important duty will be to reelect the board of directors, fill 
vacancies on the board, or elect new directors whose influence may be 
worth-while as a “business getting asset.” The stockholders have dele- 
gated the power to manage the bank to the directors and naturally the 
first duty of the directors is to select as the officials of the bank men of 
capacity and integrity. Yet the directors do not fulfill their entire 
duty if thereafter they do not maintain a faithful and intelligent super- 
vision over the affairs of the bank. 


Years ago one of the high courts in Illinois** made this statement 
about the directors and their duties: 


“No bond is required of them. Their acts in the regular course of the 
business of the bank are the acts of the highest authority within the cor- 
poration. No hard and fast rules can be laid down concerning their 
duties. .. . They may in general be expected to exercise such care, skill, 
and diligence . . . as prudent men exercise in the conduct of their own 
affairs. . .. Directors are not insured against loss to the bank nor are they 
guarantors as to the fidelity and honesty of its officers, nor against losses 
arising from the defalcation or wrong-doing of such officers, providing 
the diligence and care of a prudent man have been exercised by them. 
. .. What constitutes ordinary care on the part of a bank director de- 
pends upon the circumstances surrounding the occasion calling for its 
use. If he knows or should have known the facts or occurrences that 
would arouse the suspicion of a prudent man, the degree of care required 
is that commensurate with the evil involved. He cannot say: “I did nat 
know” when a prudent man would have found out. While he cannut be 
required to go over the routine of every day’s business of the bank, he 
should have a general knowledge of such matters as require the super- 


86 The Bank and Its Directors (New York, 1929) Hazlewood, pp. 7-8. 
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vision and approval of the directorate, and exercise such supervision in 
accordance with the laws governing the corporation and its by-laws.” 


While the bank directors have the power and are required by law to 
select the officers and agents of the bank, the directors are not insurers 
of the fidelity of the officers and agents. It is the rule that directors 
of banks are not insurers of the fidelity of the agents whom they have 
appointed, who are not their agents but the agents of the corporation 
and they can not be held responsible for losses resulting from the wrong- 
ful acts or omissions of the officers or agents of the bank unless the loss is 
a consequence of the director’s negligence of his duty, either for failure to 
supervise the bank with attention or for neglecting to make the proper 
kind of care in the employment of agents. 


New Business DEVELOPMENT 


When we consider how the bank can develop by the acquisition of 
new business, we find that the directors can make a great contribution 
to the growth of their institution if they are properly selected in the first 
place and if after that they take a continuing interest in the development 
of the bank. 


The board of directors should be made up so that there will be a rep- 
resentative on the board from every line of business, manufacturing, in- 
dustry, and agriculture, in the community and the learned professions 
should also be represented. 


The officers of the bank, especially charged with public relations and 
new business development, should realize that they can make good use 
of the talents and experiences of the bank’s directors. Quite often the 
director, because of his business or professional position, is in a place 
where he can secure new business for the bank or he can keep his eyes 
open and perhaps from time to time assist the bank in securing desirable 
loans. 


Dutirs to Drposirors AND STOCKHOLDERS 


Directors of banks, as has been pointed out by one writer?’ have to 
serve at least five masters — the depositors, the borrowers, the stock- 
holders, the bank staff and the public. Tonight we will only call attention 
to the duties which are due the depositors and stockholders and the com- 
munity in which the bank is situated. I take it that the duty to the 
depositor comes first. You could not have a bank without depositors. 
They entrust their money to the bank. It is the money of the depositors 
which the bank lends out and from which it derives considerable part of 
its income. The average bank gets its depositors because they have con- 
fidence in the directors of the bank. It is the depositor who has the 


none If You’re a Bank Director (Cambridge. Mass. 1950) Clarence G. McDavitt, Jr., pp. 
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largest stake in the bank and directors should take every care that their 
money is handled with safety and that it is ready whenever the depositor 
draws a check on his account. 


The next duty of the directors is to the stockholders. They have 
contributed their money to the capital of the bank and the directors 
should manage the affairs of the bank so that the stockholders will get 
a reasonable rate on their investment. 


I do not believe democracy and the American way of life as we know 
them in this country could exist without the banks and the bankers of 
the country. All the business of the community centers around its banks. 
If they are dependable and progressive, you have a good community. If 
the bank does not meet its responsibilities it has no occasion for existing 
for after all is said and done a bank is a semi-public institution. The pub- 
lic must be served and the banks must serve them. Directors of a bank 
should see that its affairs are managed carefully and prudently so that 
the bank will never get in failing circumstances, or become insolvent. 
No one can estimate the harm done to a community when one of its banks 
fails and no one can tell the harm done to the other banks in the com- 
munity. 


More Quatirications oF Bank Directors 


A director should insist on intelligent and sound banking procedure in 
the bank. He should be named to the board because he has influence 
in the community and because his character, his ability and his judgment 
have the respect and confidence of the people served by the bank. The 
director should have personal confidence in his bank and he should show 
this by carrying his own accounts there, by helping to secure for the 
bank worth-while depositors and borrowers. If the director does not be- 
lieve in his bank how can he expect the public to believe in it?*§ 


In Conc.LusiIon 


The importance of the position which a bank director occupies in the 
life of his community can not be over-stressed. The stockholders in elect- 
ing him to manage their bank have placed on him heavy responsibilities 
and weighty burdens. 


The responsibility of a director is both legal and moral. There 
are countless statutes, rules of banking, and decisions of the court 
which lay down the rules about the way he must manage the affairs of 
the bank and rules by which his official conduct as a director must be 
governed. The director is presumed to know all these things and under- 
stand fully what his legal duties are. In case his bank should fail or go 
under, it would avail him nothing when sued in the courts to say “I did 


88 The Bank Director (Present-Day Banking) , 1947, N. Y., p. 10. 
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not know that I was responsible.” Everyone is presumed to know the 
law and ignorance is no excuse. 


If we look back over the history of banking in this country, both 
National and State, we find that on the whole bank directors have been 
loyal and faithful to their duties. They have realized that on their 
shoulders rested in a large part the burdens of maintaining the solvency 
and prosperity of the nation and they have done their best to be worthy 
of the great trust imposed on them by the stockholders of the bank. 


NOTE. Since delivering this address I have had the privilege of reading two useful and 
able addresses by Hon. J. L. Robertson, Deputy Comptroller of the Currency: “Hints for 
Bank Directors,” Cleveland, Ohio, May 11, 1951; and “The Role of Bank Directors,” 
Swampscott, Mass., June 9, 1950. These two common-sense addresses are interesting and 
profitable reading —W. B. J. 





| BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts mvolving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank Protected in Honoring Checks 
Procured in Fraudulent Scheme of 
Depositor’s Employee 


Section 9 (8) of the Negotiable Instruments Law provides: 
“The instrument is payable to bearer: ... (3) when it is pay- 
able to the order of a fictitious or non-existing person and such 
fact was known to the person making it so payable.” 


Under this provision if an employee fraudulently draws a 
company check to a fictitious person and then cashes the check 
the drawee bank is protected because the instrument is payable 
to bearer and therefore the endorsement is not forged. 


The Negotiable Instruments Law, however, does not pro- 
tect the drawee bank where the defrauding employee makes 
the check payable to a real person and later forges the endorse- 
ment, or where the dishonest employee makes the check payable 
to a fictitious person, but the officer of the company signing 
the check, not knowing of the scheme, does not know that the 
payee is a fictitious person. 


The Negotiable Instruments Law has been amended in ten 
states to protect a bank in such circumstances. The Missouri 
statute for example provides: “The instrument is payable to 
bearer. ... (8) When it is payable to the order of a fictitious 
or nonexisting person or to a living person not intended or en- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §561. 
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titled to have any interest in it and such fact was known to the 
person making it so payable or was known to his employee or 
other agent who supplies or causes to be inserted the name of 
such payee....” (We have italicized the words added by the 
amendment. ) 

Under this statute it has recently been held that where an 
employee, pursuant to a scheme to defraud, supplied the actual 
names of customers of the employer as payees of checks, which 
checks were signed by the employer, endorsed by the employee 
(forging the names of the payees) the drawee bank was pro- 
tected in honoring the check and permitted to charge the em- 
ployer’s account. Prugh, Combest & Land, Inc. v. Linwood 
State Bank, Kansas City Court of Appeals, Missouri, 241 
S.W. Rep. (2d) 88. The opinion of the court is as follows: 


BOUR, Commissioner. The plaintiff-appellant, Prugh, Combest & 
Land, Inc., sued Linwood State Bank for $4950, the aggregate amount 
of certain checks which were drawn by plaintiff against its account in 
that bank, and which were paid by the drawee bank on forged endorse- 
ments of the payees’ names and charged to plaintiff's account. There 
were two such checks, each being described in a separate count of the 
petition. 

Before filing its answer, Linwood State Bank filed a motion for leave 
to implead the South Side Bank as a third party defendant. This 
motion was sustained, and the original defendant, as a third party 
plaintiff, thereupon filed a third party petition in two counts against 
South Side Bank. The latter filed a motion to dismiss each count of 
that petition for failure to state a cause of action. This motion was 
sustained as to count one and overruled as to count two, and no further 
mention of count one is necessary. Count two alleged that South Side 
Bank “accepted for payment” the checks described in the original peti- 
tion, stamped each check with its guaranty of prior endorsements, and 
then presented the checks to the drawee, Linwood State Bank, which 
paid them and charged the amounts thereof to the account of the 
original plaintiff, and that in so doing the drawee bank relied on the 
guaranty of prior endorsements. The prayer of count two was for 
judgment against South Side Bank for all sums adjudged payable by 
Linwood State Bank to the original plaintiff. The original plaintiff did 
not amend its petition to state a claim against the third party defendant. 
It is not necessary to state the contents of the answers filed by the 
original defendant and the third party defendant, as the issues raised by 
the pleadings will be discussed in the course of the opinion. 
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The case was tried before the court without a jury. At the close of 
all the evidence the original plaintiff requested the court to dictate to 
the court reporter or to prepare and file a brief opinion containing a 
statement of the grounds for its decision and the method of determining 
any damages awarded; and the third party defendant requested the 
court to make certain findings of fact and to state certain conclusions 
of law. Thereafter the court filed its opinion which adopted the findings 
of fact and conclusions of law. requested by the third party defendant. 
The court found against the original plaintiff on both counts of its 
petition, and it was ordered and adjudged “that the plaintiff have and 
recover nothing by its petition and the same is hereby dismissed, that 
the petition of Linwood State Bank as third party plaintiff be and is 
hereby dismissed, and that the defendants herein go henceforth dis- 
charged... .” The original plaintiff appealed. 


Under Section 114 of the Civil Code, Mo.R.S.A. § 847.114, R.S.Mo. 
1949, § 510.310, it was the duty of the trial court on request of either 
party to dictate or prepare and file “a brief opinion containing a state- 
ment of the grounds for its decision... .” We have the right to consider 
the opinion of the trial court in ruling the cause here, and it is our duty 
to “review the case upon both the law and the evidence as in suits of 
an equitable nature.” Dye v. School Dist. No. 32 of Pulaski County, 
355 Mo. 231, 239, 195 S.W.2d 874, 879. 


Plaintiff is a corporation engaged in the investment security business 
in Kansas City, Missouri. Linwood Bank and South Side Bank are 
corporations engaged in the general banking business in the same city. 
For convenience, the original plaintiff will be designated as “plaintiff”; 
and the original defendant as “defendant,” “drawee” or “Linwood Bank.” 


The material facts are not seriously disputed. At all times in ques- 
tion plaintiff had a checking account with defendant. It appears that 
plaintiff had a “working arrangement” with defendant whereby plaintiff’s 
customers could borrow money from that bank and pledge their stocks 
as collateral security. In accordance with this arrangement, plaintiff 
would have its customer sign a promissory note payable to defendant, 
list the collateral security thereon, and send the note and the customer’s 
collateral to defendant. After the bank approved the loan and credited 
plaintiff's checking account with the amount thereof, plaintiff would 
issue its checks to the customer for the amount of the loan and the bank 
would charge the amount of the check to plaintiff’s account when the 
check was presented for payment. 


R. L. Ryan was at all times in question employed by plaintiff as a 
security salesman or “customers’ man.” In the course of his employ- 
ment Ryan met Lt. Colonel Raymond J. Harvey and Lt. Colonel Ross 
Young, who were then stationed at Ft. Leavenworth, Kansas. These 
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army officers became customers of plaintiff and, through Ryan, bought 
and sold securities. Prior to the discovery of Ryan’s wrongful conduct 
all dealings between plaintiff and the officers were handled by Ryan and 
he was the only person connected with plaintiff who had any personal 
contact with the officers. Ryan conceived a scheme to obtain money by 
fraudulent means, which scheme was successfully carried out on two 
occasions. As indicated above, two checks were involved, each being 
described in a separate count of plaintiff's petition. 


In May, 1947, Ryan falsely represented to J. Dewey Land, plaintiffs 
secretary-treasurer, that Colonel Harvey wished to borrow $3200 and 
to pledge his stocks as collateral security for the loan; and that if a loan 
could be arranged he would have Harvey sign a note for $3200. Land 
furnished Ryan with an undated note for $3200, payable to Linwood 
Bank. When Ryan returned the note to Land on May 6, 1947, it pur- 
ported to have been signed by Harvey as the maker thereof, but the 
signature was a forgery. Thereafter Land, or some other officer of 
plaintiff, dated the note May 7, 1947, and inserted the due date, August 
5, 1947. Harvey owned 636 shares of stock. The stock certificates had 
been issued in Harvey’s name, and he had left them with plaintiff for 
safekeeping. In accordance with Land’s instructions, Mrs. M. H. 
Thompson, plaintiff’s cashier and assistant secretary-treasurer, forwarded 
the forged note and Harvey’s stock certificates to Linwood Bank, the 
collateral security being listed on the note. The bank accepted the 
note and collateral and credited plaintiff’s account with the sum of $3200. 
Land also instructed Mrs. Thompson to fill out a check for $3200 pay- 
able to the order of Harvey. This check was dated May 6, 1947, signed 
by Land as secretary-treasurer, and by Mrs. Thompson as cashier, and 
was drawn on Linwood Bank. After the check was completed, Ryan 
stated that he would send it to Harvey along with a personal letter 
which he intended to write him. The check was given to Ryan to be 
mailed to the named payee, but he did not send it to Harvey. Instead, 
he endorsed on the check the name of the payee, then his own; and on 
May 7, 1947, he presented the check for deposit at the South Side Bank 
and the amount thereof was credited to his personal account in that 
bank. The bank endorsed the check, “Prior Endorsements Guaranteed. 
South Side Bank,” and sent it through the clearing house to the drawee, 
which paid the check and charged it to the account of plaintiff. 


This brings us to the second phase of the fraudulent scheme. In 
August, 1947, Ryan falsely represented to Land that Colonel Ross 
Young was being transferred to a foreign country and wanted to borrow 
$3500 on his securities. After some discussion as to the amount of the 
loan, Land finally told Ryan that a loan of $1750 could be arranged. 
A few days thereafter, Ryan delivered to Land a note bearing the pur- 
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ported signature of Young and payable to Linwood Bank, but with the 
date, the due date, and the amount left blank. The signature was a 
forgery. Land, or Mrs. Thompson, inserted the amount, $1750, the 
date, September 11, 1947, and the due date, December 10, 1947. At 
that time Young owned 1475 shares of stock. All of the stock certificates 
had been issued in the name of Young, except one certificate for 106 
shares which had been issued in the “street name” of J. Dewey Land, 
and they were held by plaintiff for safekeeping. Following the usual 
procedure, Mrs. Thompson sent the forged note and Young’s stock cer- 
tificates to Linwood Bank, which accepted the same and credited plain- 
tiff’s account with the sum of $1750. Mrs. Thompson drew a check for 
$1750 on Linwood Bank payable to the order of Young and dated Sep- 
tember 9, 1947. This check was signed by E. L. Combest, as vice-presi- 
dent of plaintiff, and by Mrs. Thompson as cashier. Land delivered the 
check to Ryan who pretended that he would enclose it in a personal 
letter he was writing to Young. In this instance, Ryan forged the en- 
dorsement of the payee, and under the payee’s name he endorsed the 
check with a rubber stamp as follows: “Signature Guaranteed, Prugh, 
Combest & Land, Inc., of Kansas City, by J. D. L. Cashier-Treas.” 
Land’s initials “J. D. L.” were evidently inserted by Ryan. The stamped 
endorsement was not an authorized endorsement of plaintiff. Plaintiff 
had such a stamp in its office, but it was used for the purpose of guaran- 
teeing signatures on stock certificates, and Ryan had no authority to 
use it for any purpose. After signing his own name under the above- 
mentioned endorsements, Ryan deposited the check in South Side Bank 
to his own credit. That bank, following usual practice, stamped the 
check with its guaranty of prior endorsements and sent it through bank- 
ing channels to Linwood Bank, which paid the check and charged plain- 
tiff’s account with $1750. 


It was admitted by the pleadings that both checks were paid by 
Linwood Bank out of plaintiff’s account therein, which was at all times 
sufficient to meet the checks. In due course of business, the cancelled 
checks were returned to plaintiff. On or about October 17, 1947, Young 
received a statement which showed that his account with plaintiff had 
been credited with the amount of the supposed loan, $1750, then debited 
with the amount of the check ($1750) drawn by plaintiff on Linwood 
Bank, payable to the order of Young and dated September 9, 1947. This 
statement also showed an interest charge of $17.50. Young wrote to 
plaintiff inquiring about these items. An investigation by plaintiff dis- 
closed the fraudulent acts described above, and Harvey and Young 
were so advised. On or about November 20, 1947, plaintiff demanded 
that Linwood Bank pay it the amount of the checks, which demand 
was refused. This suit was filed on February 21, 1948. 

After disclosure of the fraud but before this suit was instituted, Land 
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notified Young that plaintiff had taken “all necessary precautions” to 
protect him against loss and that “the item of $1750.00 and the interest 
charge of $17.50” would be “eliminated” from his “statement.” There- 
after the note for $1750, payable to Linwood Bank and bearing the 
forged signature of Young, was paid in full by plaintiff and the bank 
returned to plaintiff the securities listed on that note. This was accom- 
plished by a series of transactions which need not be described in detail. 
We say the note for $1750 was “paid by plaintiff,” for that was the 
result of such transactions. It was admitted at the trial that plaintiff 
“was out the $1750.00.” Plaintiff retained Young’s securities for safe- 
keeping. Land testified that plaintiff would deliver these securities to 
Young on demand. It appears, therefore, that Young suffered no loss 
on account of Ryan’s fraudulent acts. 


After the discovery of Ryan’s misconduct, plaintiff assured Harvey 
that his securities would be delivered to him on demand. At the time 
of the trial the note for $3200.00, payable to Linwood Bank and bearing 
the forged signature of Harvey, had not been paid and Harvey’s securi- 
ties were still in the possession of Linwood Bank. Land testified, how- 
ever, that plaintiff was “paying the interest on the note,” and that plain- 
tiff would deliver the securities to Harvey on demand. 


Ryan was not prosecuted and he did not testify at the trial. 


Linwood Bank and the third party defendant, South Side Bank, 
denied liability and defended mainly on two grounds. The banks 
asserted, first that the two checks described in plaintiff’s petition were, 
under the facts, payable to bearer by force of Sec. 3025 (3), R.S. 1939, 
as amended, Laws of 1945, p. 594, Mo.R.S.A. § 3025(3), R.S. 1949, 
§ 401.000(3). This defense was sustained by the trial court. If the 
checks were “bearer” instruments within the meaning of the statute, and 
therefore transferable by delivery, then it becomes immaterial whether 
the endorsements were forged or genuine, and plaintiff cannot recover. 
In such case the endorsements of the names of the designated payees, 
by whomever made, may be treated as superfluous and disregarded. 
Sec. 3046, R.S.1939, Mo.R.S.A. § 3046, R.S.1949, § 401.030; First National 
Bank of Kansas City v. Produce Exchange Bank of Kansas City, 338 
Mo. 91, 96, 89 S.W.2d 33, 36; Globe Indemnity Co. v. First Nat. Bank 
in St. Louis, Mo.App., 133 S.W.2d 1066, 1069. 


Prior to the amendment of 1945, the negotiable instrument law 
provided, Sec. 3025, R.S.1939: “The instrument is payable to bearer: 
. + » (3) when it is payable to the order of a fictitious or non-existing 
person and such fact was known to the person making it so payable.” 
This provision is identical with Sec. 9(3) of the Uniform Negotiable 
Instruments Act. See 5 Uniform Laws Annotated, Part 1, p. 128. As 
stated in 118 A.L.R. 15, 17, “that provision has been a prolific source of 
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litigation on the questions as to when the paper is ‘payable to a fictitious 
or nonexisting person’ and when ‘such fact is known to the person mak- 
ing it so payable.’” See also annotations in 146 A.L.R. 840; 74 A.L.R. 


822. 


In the case of American Sash & Door Co. v. Commerce Trust Co., 
332 Mo. 98, 56 S.W.2d 1034, decided prior to the amendment of 1945, 
it appeared that plaintiff's payroll clerk prepared the weekly payrolls 
and turned them over to a bookkeeper who made out the pay checks 
and delivered them to Mr. Simms, plaintiff's secretary and treasurer. 
Simms signed the checks for the plaintiff’s corporation, relying on the 
information presented to him. The checks were then returned to the 
pay clerk whose duty it was to deliver the checks to the various depart- 
ment heads. The clerk fraudulently placed on the payrolls the name of 
a non-existent person, and the names of six real persons to whom the 
plaintiff was not indebted. Pursuant to the regular routine, checks 
payable to such persons were signed by Simms and returned to the 
clerk, who endorsed the names of the fictitious payees thereon and then 
cashed them. All of these checks were ultimately paid by the drawee 
bank and charged to the plaintiff’s account. Simms was authorized to 
execute checks, but he had no knowledge of the clerk’s fraudulent 
scheme. The plaintiff sued the drawee bank to recover its loss on the 
checks. After stating that the “law . . . is well established that the 
payee named in an instrument will be deemed fictitious though desig- 
nating an existing person, if there was no intent he should have a bene- 
ficial interest in the paper,” the Supreme Court, in applying the statute 
to the facts before it said, 56 S.W.2d loc. cit. 1040; “under our statute 
two questions arise: (1) Who was the ‘person’ in this case that made 
the . . . checks payable to the payees therein designated, and whose 
intention must be consulted in determining whether the payees were 
fictitious... . And (2) did the ‘person’ making the checks so payable 
know the payees were fictitious... .” In answering these questions the 
court held (1) that the phrase “person making it so payable,” as used 
in the statute, referred to the legal maker of the check, in this case the 
plaintiff corporation, and (2) that the corporation was not chargeable 
with the guilty knowledge of the payroll clerk because it was not within 
the actual, implied or apparent scope of his employment to execute 
checks. The court pointed out, however, that “when the agent or em- 
ployee who drew the check had authority from the maker to execute 
checks, it is held in several cases the maker will be bound by his knowl- 
edge and intention (though secret and fraudulent) and the check will 
be payable to bearer if made out to a person not intended by him to 
receive it.” 56 S.W.2d loc. cit. 1041. The court concluded that the 
checks were not payable to bearer within the meaning of the statute 
and, therefore, that the defendant bank was liable to plaintiff for the 
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amount of the checks. See also First National Bank of Kansas City v. 
Produce Exchange Bank of Kansas City, supra; Globe Indemnity Co. v. 
First Nat. Bank in St. Louis, supra. The significance of the Sash & 
Door Company case becomes apparent when we consider the amend- 
ment of 1945. As indicated above, the transactions here involved took 
place subsequent to such amendment. 


The statute, as amended, Laws 1945, p. 594, Mo.R.S.A. § 3025 (3), 
R.S.1949, § 401.009(3), reads as follows: “The instrument is payable 
to bearer... (3) When it is payable to the order of a fictitious or non- 
existing person or to a living person not intended or entitled to have any 
interest in it and such fact was known to the person making it so pay- 
able or was known to his employee or other agent who supplies or causes 
to be inserted the name of such payee....” (We have italicized the 
words added by the amendment.) 


The amendment has not been construed heretofore by any appellate 
court in this state. However, ten other states have adopted similar 
amendments and there are several reported cases involving the con- 
struction of such amendments. Thus, the Illinois negotiable instrument 
act was amended in 1931 so as to make an instrument payable to 
bearer “When it is payable to the order of a fictitious or non-existent 
or living person not intended to have any interest in it, and such fact 
was known to the person making it so payable, or known to his em- 
ployee or other agent who supplies the name of such payee.” IIl.Rev. 
Stat.1949, Ch. 98, par. 29, subd. 3, sec. 9(3). The italicized words were 
added by the amendment of 1931. In Houghton Mifflin Co. v. Con- 
tinental Ill. National Bank and Trust Co., 293 Ill.App. 423, 12 N.E.2d 
714, the plaintiff's bookkeeper, whose duty it was to make out checks 
in payment of salaries but not to sign them, prepared twenty checks 
payable to certain salesmen in the employ of plaintiff and presented 
them to plaintiff’s agents who were authorized to execute checks, and 
after the checks were signed, instead of delivering them to the respective 
payees, she first endorsed on each of the checks the name of the payee, 
then her own, and then cashed the checks at different banks and 
appropriated the proceeds to her own use. When the checks were drawn 
plaintiff was not indebted to any of the named payees. In reversing a 
judgment in favor of plaintiff against the drawee bank which honored 
the checks and charged them to plaintiff’s account, the Illinois court 
held that the checks were bearer instruments within the meaning of 
the last quoted statute, as the checks were all made payable to living 
persons and such persons were not intended by the bookkeeper to have 
any interest in them. Under the statute the plaintiff was bound by 
the guilty knowledge and intent of its bookkeeper who “supplied” the 
names of the payees, although she had no authority to execute checks. 














THE BANKING LAW JOURNAL 21 


The court pointed out, however, that if the case had been governed 
by the statute as it previously existed the bank would have been liable, 
for the knowledge of the bookkeeper would not have been imputed to 
the plaintiff. Citing United States Cold Storage Co. v. Central Mfg. 
Dist. Bank, 343 IIl. 503, 175 N.E. 825, 74 A.L.R. 811, which is in accord 
with the Missouri decision in the Sash & Door Company case, supra. 


The Houghton Mifflin case was followed in Hillman v. Kropp Forge 
Company, 340 IIl.App. 606, 92 N.E.2d 537. See also Swift & Co., Inc. v. 
Bankers Trust Co., 280 N.Y. 135, 19 N.E.2d 992, and Swift & Co. Inc. 
v. Chemical Bank & Trust Company, 164 Misc. 320, 299 N.Y.S. 105, 
where the New York courts applied the Illinois statute as amended. 
The Georgia statute is identical with the Illinois statute. In Citizens 
Loan & Security Co. v. Trust Co. of Georgia, 79 Ga.App. 184, 53 S.E.2d 
179 (under facts similar to those in the Sash & Door Company case, 
supra), it was held that the checks were payable to bearer. The court 
said that “the object of the statute is to protect drawee banks from 
losses which otherwise would be sustained as the result of fraud exer- 
cised by an agent of a bank depositor in cases similar to the one at bar.” 
53 S.E.2d loc. cit. 181. 


In the case at bar, Ryan represented to Land, plaintiff’s secretary- 
treasurer, that Harvey and Young wished to borrow money on their 
securities, which representations were wholly false. In each instance 
Ryan delivered to Land a promissory note made payable to Linwood 
Bank and bearing the forged signature of the supposed borrower. 
Throughout the transactions, plaintiff's officers relied upon Ryan’s rep- 
resentations and made no effort to determine whether they were true. 
In each instance plaintiff’s officers placed their signatures upon the 
check in the belief that the supposed loan was warranted and proper, 
and in the belief that the check would be delivered to the designated 
payee and that he would receive the proceeds thereof. The trial court 
found, however, that when Ryan made the false representations to Land 
“the said Ryan did not intend that the said Harvey or the said Young 
should receive said checks or any beneficial interest therein. . . .,” and 
“that when said checks were delivered to Ryan for delivery to the payees 
named therein, he, in fact, had no intention of delivering the said checks 
to the named payees but instead intended to convert said checks and 
their proceeds to his own use and benefit.” These findings are sup- 
ported by the uncontradicted evidence. In view of these facts, it is 
clear that each check was payable to the order of “a living person not 
intended .. . to have any interest in it.” The conduct of the employee 
Ryan, as disclosed by the evidence, amounted to supplying the names 
of the payees within the meaning of the 1945 amendment. The plaintiff 
corporation was the “person” who in the statutory sense made the 
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checks payable to the named payees; but it is bound by the guilty 
knowledge and intent of Ryan. This is so notwithstanding the fact that 
Ryan had no authority to prepare, execute or issue the checks in ques- 
tion. Cf. American Sash & Door Co. v. Commerce Trust Co., supra. 


Plaintiff contends, however, that the checks were not bearer instru- 
ments because the named payees were “entitled” to certain interests in 
the checks. As we have seen, the statute reads in part: “The instru- 
ment is payable to bearer .. . (3) When it is payable to the order of 
... a living person not intended or entitled to have any interest in it... .” 
Plaintiff's argument runs as follows: The word “or” was used by the 
legislature in the sense of “nor” because it is preceded by the negative 
“not,” which corresponds to “neither,” as “neither this nor that,” citing 
State v. Bradley, 352 Mo. 780, 179 S.W.2d 98. Hence an instrument 
payable to the order of a living person is a bearer instrument, within 
the meaning of subdivision (3) of the statute, “only if the payee is 
neither intended nor entitled to have any interest in it.” Plaintiff then 
asserts that the named payees (Harvey and Young) “were entitled to 
interests in the checks”; therefore, the checks were not bearer instru- 
ments. If plaintiff's argument is sound, then the drawee bank is liable 
for the amount of the checks even though plaintiff was chargeable with 
the guilty knowledge and intent of Ryan. The banks contend that the 
word “or” was used in the disjunctive sense; consequently the checks 
were bearer instruments regardless of whether the named payees were 
“entitled to have any interest” therein; and in the alternative, that 
Harvey and Young were not entitled to any interest in the checks. It 
should be stated here that the words “or entitled” do not appear in 
the corresponding statutes of other states. 


We need not determine whether the word “or” was used by the legis- 
lature in the disjunctive sense or in the sense of “nor.” Conceding, 
arguendo, that plaintiff's construction of the statute is the correct one, 
# cannot recover if Harvey and Young were “neither intended nor 
entitled to have any interest” in the checks. As stated, the named 
payees were “not intended . . . to have any interest” in the checks be- 
cause Ryan’s fraudulent intent was imputable to plaintiff by reason of 
the 1945 amendment. Plaintiff insists, however, that the payees were 
entitled to certain “rights” or “interests” in the instruments, including 
the following: “(1) If before the checks got out of the hands of plain- 
tiff, the payees had demanded the checks, they would have been entitled 
to them. (2) They were entitled to ratify the pledges if they so desired. 
(3) They were entitled to follow the proceeds of the checks, at least 
until the rights of bona fide holders should intervene. (4) While the 
proceeds of these checks were deposited in the account of the forger 
Ryan, the payees would have been entitled to follow the proceeds and 
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enforce a lien against same. (5) They were entitled to maintain actions 
against South Side Bank on the checks.” As we understand plaintiff's 
argument, all of these propositions are based on the premise that “the 
pledge of the payees’ securities produced these checks.” The cases and 
texts cited by plaintiff do not support its position. 

In support of the contention that Harvey and Young “were entitled 
to ratify the pledges if they so desired,” counsel for plaintiff cite 41 
Am.Jur., Pledge and Collateral Security, p. 590, where it is said: “Since 
an unauthorized pledge is injurious to the real owner alone, he may 
ratify or confirm it at his pleasure.” They also assert that Harvey 
and Young were entitled to adopt and ratify the forged notes. Whether 
a forgery may be ratified is a question upon which there is some conflict 
of authority. See Johnson v. Crown Finance Corp., Mo.App., 222 
S.W.2d 525; Kelchner v. Morris, 75 Mo.App. 588. However, it is un- 
necessary to discuss these points, for “The validity of the check, the 
scope of the order to pay and the person authorized by the drawer to 
receive payment are fixed at the inception of the instrument... .” 
Swift & Co. Inc. v. Bankers Trust Co., 280 N.Y. 135, 19 N.E.2d 992, 997. 
Furthermore, Harvey and Young did not ratify the unauthorized pledges 
or the forged notes. 

In support of its contention that the named payees “were entitled 
to maintain actions against South Side Bank,” plaintiff relies upon the 
case of Universal Carloading & Distributing Co. v. South Side Bank, 
224 Mo.App. 876, 27 S.W.2d 768, 770, where the plaintiff's clerk, without 
authority, endorsed plaintiff's name on checks payable to plaintiff and 
presented the same to defendant bank, which credited the clerk’s per- 
sonal account with the amount of the checks and then collected such 
amount from the drawee bank. It was held the defendant bank was 
liable to plaintiff for the amount of the checks. This case is clearly 
distinguishable, for the court said that it “was tried upon the theory 
that plaintiff was the owner of the checks in question and was entitled to 
their possession and to the proceeds” thereof. Reliance upon this case 
is based on the assumption that Harvey and Young were entitled to the 
proceeds of the checks here involved, whereas the very question at issue 
is whether they were so entitled. 


In connection with the contention that Harvey and Young “were 
entitled to follow the proceeds of the checks,” plaintiff cites Universal 
Carloading & Distributing Co. v. South Side Bank, supra, and refers 
to that part of the opinion where the court quoted from Perry on Trusts 
(5th Ed.), sec. 221, as follows: “‘So property obtained by one through 
the fraudulent practices of a third person will be held under a con- 
structive trust for the person defrauded, though the person receiving the 
benefit is innocent of collusion. If such person accepts the property, 
he adopts the means by which it was procured.” 27 S.W.2d loc. cit. 
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772. We have no quarrel with this general rule, but plaintiff's attempt 
to apply it in this case is based on the assumption previously mentioned. 
Counsel again beg the question by assuming that Harvey and Young 
were entitled to the proceeds of the checks. 


As indicated above, plaintiff relies upon its own wrongful act of 
delivering the stock certificates to Linwood Bank to support its claim 
that Harvey and Young were entitled to interests in the checks and, 
therefore, that Linwood Bank is liable to it for the amount of such 
checks. We are not impressed with plaintiff’s argument. It is true, of 
course, that plaintiff was under a duty to deliver the stock certificates 
to the owners on demand. Although a certificate of stock is merely 
evidence of the stock itself, the certificate is subject to conversion. See 
cases cited in Pierpoint v. Hoyt, 260 N.Y. 26, 182 N.E. 235, 83 A.L.R. p. 
1199. But it is one thing to say that Harvey and Young were entitled 
to hold plaintiff responsible for the unauthorized pledging of their stocks 
and to recover from plaintiff the value thereof in the event it failed or 
refused to deliver the certificates on demand It is another to hold that 
they were entitled to interests in the checks at the time the instruments 
were issued. As stated, the undisputed evidence shows that neither 
Harvey nor Young wanted to borrow money as represented by Ryan; 
that the signatures on the notes were forged; and that the checks in 
question were never delivered to the named payees. In fact, neither 
Harvey nor Young had any knowledge of the fraudulent transactions 
giving rise to this cause until after the checks had been charged to 
plaintiff's account in Linwood Bank. Obviously, the notes bearing the 
forged signatures of Harvey and Young were wholly inoperative and 
imposed no liability upon the purported makers. Johnson v. Crown 
Finance Corp., supra. Under these facts, we think it is clear that the 
named payees were not entitled to have any interest in the checks. Since 
the payees were neither intended nor entitled to have any interest in 
the checks, it follows that the instruments were payable to bearer even 
if plaintiff’s construction of the statute is the correct one. For this reason 
the judgment should be affirmed. 


As a second defense the banks alleged that plaintiff was estopped to 
deny the validity of the purported endorsements of the named payees. 
This defense was also sustained by the trial court. In view of the con- 
clusion which we have reached, it is-unnecessary to consider the second 
defense. 


SPERRY, C., concurs. 


PER CURIAM. 
The foregoing opinion of BOUR, C., is adopted as the opinion of the 
court. The judgment is affirmed. All concur. 
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Depositor Recovers for Libel on Bank’s 
Wrongful Dishonor of Check 


An attorney maintained two checking accounts with a bank. 
The first account was a general account in her name. The sec- 
ond account was in her name with “attorney” after it. The 
attorney drew a check on the latter account, which would have 
had sufficient funds to pay the check, but for an error of the 
bank in crediting an earlier deposit to the wrong account. When 
the bank dishonored the check for insufficient funds, the attor- 
ney brought suit for libel and negligence. The court held that 
the attorney was entitled to $100 damages since the effect of 
the wrongful dishonor on the special account was to charge an 
attorney with dishonesty or breach of trust. Nealis v. Indus- 
trial Bank of Commerce, Supreme Court, New York County, 
107 N. Y. Supp. (2d) 264. The opinion of the court is as 
follows: 


DICKSTEIN, J.—This action, brought by a depositor against a 
bank, seeks recovery in two causes of action, for libel and for negligence. 

Plaintiff, an attorney, maintained two accounts in defendant bank, 
one a general account in her name and the other likewise in her name, 
with the word “attorney” after it. A check drawn by plaintiff on the 
latter account upon the defendant bank was returned by it to the 
payees with the notation “Short” or “Insufficient Funds”, when in 
fact the account of Dorothy E. Nealis, attorney, had sufficient funds 
to meet the draft. The error arose by reason of the erroneous credit 
by the bank to plaintiff’s personal account of a check deposited to the 
credit of the account of plaintiff, as attorney. On the reverse side of 
the check thus issued and returned, and just above the endorsement, 
was typewritten the following: “This check is in full payment of all 
claims against Calvin H. and Frances Raullerson, pursuant to General 
Release dated November 16th, 1950.” 

From all the circumstances it was quite apparent that the account 
in question was a special or trust account, that the funds drawn upon 
did not belong to plaintiff but were moneys paid to her by her clients 
for transfer to the payees in settlement of their claim against plaintiff’s 
clients. There was no proof of special damage or of injury to credit. 
“In this state the liability is for nominal damages and no more, if the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §770. 
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dishonor of the checks is the result of innocent mistake.” Wildenberger 
v. Ridgewood National Bank, 230 N. Y. 425, 130 N. E. 600. General 
damage is consequent upon wilful dishonor as distinguished from heed- 
less refusal of payment. Wahrman v. Bronx County Trust Co., 246 
App. Div. 220, 285 N. Y. S. 312. Here there was mere accident or 
mistake. The error was heedless rather than wilful. 


The Court holds, however, that in the circumstances the return of 
the check amounted to a charge of dishonesty or breach of trust against 
an attorney with respect to property of clients, importing lack of quali- 
ties essential to a lawyer in his professional capacity. While the Court 
finds also that there was no adequate retraction, yet the general damage 
ensuing seemingly did not exceed momentary embarrassment, particu- 
larly since the immediate persons and parties to whom the information 
was conveyed were readily accessible to the plaintiff for explanation. 


Accordingly, the Court finds that plaintiff is entitled to prevail on 
both counts, awarding damages on the first cause of action in the sum of 
$100 and on the second cause of action in the sum of six cents. The 
parties have not waived findings. This memorandum opinion will con- 
stitute the decision of the court, and the clerk is directed to enter 
judgment accordingly. (Italics added. Ed). 





Bank as Holder of Trust Receipts Entitled 
to Conduct Sale of Security in Hands 
of Insolvent Borrower 


Here is another decision illustrating the real superiority of 
the trust receipt in financing a retail dealer. 

In the early part of 1951, R & H Electric Company, a 
retail dealer in electrical and gas ranges, refrigerators, received 
certain merchandise from several sellers. The credit trans- 
actions involved arrangements with The National City Bank of 
New York, whereby the merchandise was acknowledged to be 
held in trust by the dealer for the bank. Formal trust receipts 
were executed, which, in substance, provided that the bank 
(called the “entruster’”) entrusted the merchandise to the buyer 
(called the “trustee”) for the purpose of selling each item at 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1562. 
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not less than the unpaid balance of net invoice price from the 
seller to the dealer. The dealer further agreed that it would 
hold the goods together with proceeds in trust for the bank 
and to keep the trust property separate and identifiable as the 
property of the bank. The trustee agreed, further, “to sur- 
render same and account therefor to the entruster forthwith 
upon demand”, and that “‘a security interest in the said goods, 
together with the proceeds and avails thereof as and when re- 
ceived by the undersigned (trustee), remains in or will remain 
in or has passed to or will pass to the entruster’, who “may at 
any time terminate this trust, either with or without notice to 
the undersigned, and may enter into any place where any such 
trust property is kept or stored and take possession thereof”. 
The trust receipts also provide that “The rights of the en- 
truster as specified herein, . . . shall include any and all rights 
to which the entruster is or may be entitled to under the pro- 
visions of the Uniform Trust Receipts Law of the State of 
New York... .” 


In July, 1951, the dealer duly made an assignment to the 
New York Credit Men’s Adjustment Bureau, Inc., for the 
benefit of creditors. Claiming that some or all of the trust 
chattels will on a sale realize a net amount in excess of the 
lien of the bank, the assignee sought authorization of the court 
to sell the chattels. The assignee desired to sell the chattels 
free and clear of the lien of the bank at an upset price in the 
amount of the lien, and agreed that if the chattels did not 
realize the amount of the lien for each chattel sold, that chattel 
would be returned to the bank. The assignee claimed that 
only by this procedure was it possible to preserve the dealer’s 
equity for the benefit of its creditors. This was disputed by 
the bank, which made demand upon the assignee for the de- 
livery to the bank of the merchandise sought to be sold. The 
bank opposed the assignee’s application for leave to sell the 
goods in question, and stated that it would conduct the sale in 
due course, and any net excess over its lien would of course 
inure to the benefit of the dealer’s assignee. 


In holding that the bank was entitled to conduct the sale 
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of the merchandise the court stated in In re Geoghan, New 
York Supreme Court, 107 N. Y. Supp. (2d) 593: 


“No precedents have been submitted to me, and I am told that 
the case is one of first impression. Nevertheless the issue seems to me 
not to be difficult of solution, under accepted principles and the ap- 
plicable statutes. 

Except as otherwise specifically provided by statute, e. g. debtor and 
Creditor Law, § § 4, (last par.), 13(d), 15, subd. 6 and 15, subd. 6-a, it 
is axiomatic that an assignee for the benefit of creditors steps into the 
shoes of his assignor—and he must walk juridically with those shoes 
however comfortable or cramped they may be. The assignee has no 
title—since the dealer did not; and the assignee has no right to pos- 
session as against the bank—-since the dealer did not. Without title and 
without possession, what can the assignee sell? On the other hand, 
the bank as the entruster has both a security interest and a possessory 
right. Section 56, subd. 2 of the Personal Property Law (Uniform 
Trust Receipts Law) provides that “An entruster entitled to possession 
under the terms of the trust receipt . . . may take such possession 
without legal process. . . .” The trust receipts in this case contractually 
provided for such right in the bank. 


The assignee invokes Sections 34 and 35 of the Debtor and Creditor 
Law. These sections do not give any comfort to the assignee as against 
the entruster. They set forth the method afforded a “secured creditor” 
in determining the value of the assets constituting the security. Section 
30(d) of the Debtor and Creditor Law defines a “secured creditor” as 
“a creditor who has either legal or equitable security for his debt .. ., 
or a creditor to whom is owed a debt for which such security is pos- 
sessed by some endorser, surety, or other person secondarily liable”. 
Obviously the assignee is not a secured creditor, as the dealer was not. 
If anything, the “secured creditor” in this case is the bank, the “en- 
truster” who has a “security interest”. 

Section 51, subd. 14 of the Uniform Trust Receipts Law defines a 
“trustee” as “the person having or taking possession of goods, .. . 
under a trust receipt transaction, and any successor in interest of such 
person”. The dealer here is the trustee, and the assignee his successor. 
Section 56, subd. 3(b) provides that the entruster may, upon appro- 
priate notice, sell the chattels “for the trustee’s account” at a public 
or private sale, and sets forth the manner in which the proceeds of sale 
are to be applied. The dealer-trustee (here the assignee) is amply 
protected, for a sale for the trustee’s account would in effect be a sale 
for the account of the assignee, who succeeded to the rights of the 
trustee. 
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The naked issue in this case resolves itself around the question as to 
whether the sale of these goods should be conducted by the assignee 
(who agrees to protect the bank’s primary interests) or whether the 
sale should be held under the auspices of the bank (who is required 
to protect the assignee’s secondary interests). I hold that, under the 
existing arrangements in this case, it is the right of the bank to sell, 
and not that of the assignee—and accordingly the motion must be 
denied.” 





Checks Drawn Abroad on Blocked 
U. S. Funds 


An American citizen residing in Paris in 1942 drew two 
checks on a New York bank and agreed in writing with the 
payees that the checks would be paid after funds in America 
were relieved of wartime restrictions. The checks were pre- 
sented at the New York bank in 1945 but were dishonored by 
the bank on the grounds that the drawer was dead and the 
checks were too stale. In a suit by the payees against the estate 
of the drawer the court held that the checks and the collateral 
agreement were valid under both the law of the United States 
and France, and that the payees were not precluded from their 
delay in recovering the full amount of the checks. In re De 
Montale’s Estate, Surrogate’s Court, New York County, 107 
N. Y. Supp. (2d) 146. The opinion of the court is as follows: 


FRANKENTHALER, S.—The decedent was an American citizen 
who had lived in Paris for a number of years prior to her death on 
June 3, 1945. In the proceeding for the judicial settlement of the 
account of her executor, objections have been filed to the rejection of 
certain claims which arose out of checks drawn by the decedent on a 
New York bank. 

The first set of objections was filed jointly by Henry Tazartes and 
Leon Moscowitz. It appears without dispute that the decedents drew 
two checks on the Fifth Avenue Bank of New York, each dated June 4, 
1942, and each in the sum of $3,000. It is conceded that the checks 
were made and delivered in Paris. One check was payable to the order 
of the claimant Moscowitz and the other was payable to the order of 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1316. 
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Carlos A. Pena and indorsed by him on June 9, 1942 to the order of 
the claimant Tazartes. 

On June 4, 1942, the decedent also executed an instrument in the 
French language which has been translated as follows: 

“T certify that the check dated June 4, 1942, in the name of Leon 
Moscowitz for three thousand Dollars and that dated June 4, 1942, in 
the name of Carlos A. Pena for three thousand Dollars shall be paid 
by the Fifth Avenue Bank, 530 Fifth Avenue, New York, U. S. A., 
after the unblocking of the American funds in the United States, that 
is after the war. 

“In the event of any impediment I undertake to pay myself these 
two checks, mentioned above.” 

Neither of the two checks was presented for payment during the 
lifetime of the decedent. The claimant Tazartes communicated with 
the drawee in August of 1945, and was advised that the check bore 
such “a stale date” that it would not be honored by the bank. As 
matter of fact the decedent was then dead. The claimants thereafter 
presented their claims to the executor, who rejected them. The ob- 
jections are addressed to the rejection of the claims. 


The residuary legatee contests the validity of the claim and the right 
of the claimants to recover from the estate. She contends that no 
claim can be based upon either check as an obligation per se because the 
authority of the payee to collect the check was revoked by the death of 
the maker. She argues that although a claim may be based upon the 
underlying debt, the claimants have offered no evidence of a debt due 
them from the decedent. She asserts that there is no evidence in the 
record of any provision of French law under which a check is presumed 
to have been issued for a valuable consideration and that, in any event, 
the failure of the payees to make presentment within a reasonable time 
negatives any presumption of valuable consideration. Finally, the 
residuary legatee maintains that the transactions here involved are void 
under French law and under the laws of the United States relating to 
the blocking of transfers of foreign funds. 

The validity of a check and the extent of the drawer’s obligations 
under it are fixed by the law of the place where it is made. Swift & Co. 
v. Bankers Trust Co., 280 N. Y. 135, 145, 19 N. E. 2d 992, 997; Re- 
statement of the Law of Conflict of Laws, § 336. Such matters as 
presentment, notice of dishonor and demand, are regulated by the law 
of the place of performance. Swift & Co. v. Bankers Trust Co., supra, 
280 N. Y. at pages 140-141, 19 N. E. 2d at pages 994, 995. The instru- 
ments issued by the decedent were made in France and were to be per- 
formed in New York. The drawer of a check is ordinarily deemed to 
have made certain representations and warranties to the payee. Under 
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our law he engages that on due presentment the instrument will be 
paid, and that if it be dishonored and the requisite proceedings duly 
taken, he will pay the amount to the holder or to any subsequent in- 
dorser who may be compelled to pay it. Wachtel v. Rosen, 249 N. Y. 
386, 164 N. E. 326, 62 A. L. R. 374; Swift & Co. v. Bankers Trust Co., 
supra, 280 N. Y. at page 142, 19 N. E 2d at page 995; Negotiable In- 
struments Law, § 111. The drawer may insert in the instrument an 
express stipulation negativing or limiting his liability to the holder, 
Negotiable Instruments Law, § 111, or he may agree that the extent 
of his obligations be measured by the law of another jurisdiction where 
the instrument was either made or to be performed. Swift & Co. v. 
Bankers Trust Co., supra, 280 N. Y. at page 140, 19 N. E. 2d at page 
994. There is nothing in the record to show the implied obligations 
and engagements of the maker of a check in France. However, we are 
not here concerned with implied terms of the contract because at the 
time of making and delivery of the checks the decedent undertook to 
express in writing the terms and extent of her agreement. She engaged 
that both checks would be paid after funds in America were relieved of 
wartime restrictions, and that “in the event of any impediment” she 
would pay them herself. The right of a person who makes and delivers 
a check in France thus to define and enlarge her obligations to the 
obligees is not challenged. 


The claimants were prevented from giving testimony of personal 
transactions with the decedent, Civil Practice Act, § 347, and hence 
must rely upon the written instruments executed and delivered by her. 
The checks are negotiable instruments and under our law, would be 
deemed prima facie to have been issued for a valuable consideration. 
Negotiable Instruments Law, § 50. The French law seems to be similar 
to our own, in effect at least, in that consideration need not be expressly 
proved. The expert in French law testified: “Because of the presump- 
tion which the French Civil Code expresses regarding consideration of 
promissory notes, I would, having a promissory note before me of that 
type, disregard the consideration altogether, because I can rely on the 
presumption of an existing valid and legal consideration.” No evidence 
has been adduced to rebut the presumption of consideration for the 
promises of the decedent. 


The contract of the decedent, based upon a presumed consideration, 
was that the checks would be paid when wartime restrictions were 
lifted and if they were not so paid, she would pay them herself. It is 
that express agreement which claimants now seek to enforce. They have 
sought payment from the bank in accordance with the terms of the 
contract. There was no unreasonable delay in presenting the first 
check. The instrument executed by the decedent reveals an intent 
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that the checks were not required to be presented for payment until 
after the war. The decedent died in June, 1945, shortly after the 
cessation of hostilities. The claimant Tazartes communicated with the 
drawee bank in August, 1945. Under the circumstances the attempt 
to collect the check was reasonably prompt. Moreover, even in the 
case of an unreasonable delay, the drawer is discharged only to the 
extent of loss caused by the delay. The question of due presentment 
is to be determined by the law of the place of performance. Swift & Co. 
v. Bankers Trust Co., supra, 280 N. Y. at page 141, 19 N. E. 2d at 
page 995. Even if the presentment had not been made within a reason- 
able time, the drawer is discharged from liability only to the extent 
of the loss caused by the delay, Negotiable Instruments Law, § 322, 
and it does not appear that any loss has been caused to the drawer by 
the delay in making presentment. 


The executor and the residuary legatee contend that the transactions 
between the decedent and the claimants were void under French law 
and under the laws of the United States. There have been introduced 
in evidence various wartime decrees of the French Government relating 
to the transmission of funds. The court’s attention is also called to our 
Federal statutes and the Executive Orders relating to transfer of funds 
abroad. The experts produced by the respective parties are in sharp 
disagreement as to whether the transactions here involved are valid or 
invalid under French law. The expert called by the claimants testified 
that the checks and the contemporaneous agreement were valid under 
the law of France. There are apparently no decisions of the French 
Courts on a similar state of facts. 


An examination of the various French decrees tends to support the 
opinion of the expert produced by the claimants. These decrees do not 
appear to invalidate the decedent’s promise to pay but appear only 
to prohibit transfer of funds unless authorized by the Minister of 
Finance. The decrees are thus similar in their operation to the Execu- 
tive Orders in this country. It has been held that the Executive Orders 
do not make conditional an obligation to pay money. The obligation 
remains even though the power to discharge it by payment is suspended 
or taken away. Singer v. Yokohoma Specie Bank, 293 N. Y. 542, 550, 
58 N. E. 2d 726, 728; Commission for Polish Relief v. Banca Nationala 
a Rumaniei, 288 N. Y. 332, 43 N. E. 2d 345; Leeds v. Guaranty Trust 
Co. of New York, 272 App. Div. 909, 72 N. Y. S. 2d 409; Cermak v. Bata 
Akciova Spolecnost, Sup., 80 N. Y. S. 2d 782, 785. The court is of the 
view, therefore, that the decrees of the French Government do not 
invalidate the agreements made by the decedent. 


Moreover, the claims are based upon an agreement which indicates 
the intent of all parties to the transactions that there would be no pay- 
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ment until the funds were unblocked after the war. It was anticipated 
that wartime restrictions would be lifted in time and that payment 
then could be freely made by the drawee. Section 347 of the Civil 
Practice Act prevents proof as to the exact consideration for the checks. 
There is nothing in the decrees of the French Government that would 
indicate that the decedent’s obligation could not be enforced after the 
war. 


The court accordingly holds that the claimants Tazartes and Mos- 
cowitz are entitled to payment and their claims are accordingly allowed. 


The second set of objections were filed by Mazloum & Absi, a foreign 
co-partnership. Their claim is based upon five checks issued by the 
decedent. Each check is dated May 23, 1940 (although the date of 
issuance is sharply disputed) and each one is payable to Charles 
Van Antwerpen. The checks aggregate $24,000. Three of the checks 
are indorsed by the payee to the order of Ed. Rabbath, and indorsed 
by the latter to the order of a bank in Mexico. The bank credited them 
to the account of the claimants. The fourth check was first indorsed 
to Charles Chalhoub, by him indorsed back to Van Antwerpen, and 
it then followed the same course as the first three checks. The fifth 
check after endorsement to another person and back to Van Antwerpen 
also contained the same indorsement as the others. An agent of the 
bank testified that the checks were received from claimants for collection 
and after an unsuccessful effort at collection were returned to the part- 
nership. There is no doubt that insofar as the bank is concerned it 
claims no interest in the check and does not challenge ownership by 
the claimant partnership. 


The claimants offered the checks in evidence and rested upon the 
principle that the “execution and delivery of a check if unexplained 
raises the presumption that it was given in payment of a debt” and that 
proof of the making and delivery of the checks constitutes prima facie 
proof of an underlying debt which the checks, if paid, were intended to 
satisfy. Matter of Mason’s Estate, 194 Misc. 308, 310, 86 N. Y. S. 2d 
232, 233; Matter of Pierce’s Will, Sur., 56 N. Y. S. 2d 778. It is not 
now necessary to determine whether such a broad presumption is 
recognized or whether the decisions in the cited cases were based upon 
the particular facts there involved. Even if the making and delivery of 
a check gave rise to a presumption that it was delivered in payment 
of a preexisting valid debt in precisely the amount of the check, it would 
logically follow that the presumed debt was due from the maker to the 
named payee, or, perhaps, to the person for whom the check was actually 
intended. The five checks upon which the Mazloum & Absi claims are 
based, were payable to Van Antwerpen. There is basis for the assump- 
tion that the real person interested was Charles Chaloub. Mr. Rabbath, 








34 THE BANKING LAW JOURNAL 


one of the indorsers, was the attorney for Chaloub in Beirut, Lebanon. 
While there might ordinarily be some basis for the assumption that 
transfer of the instruments was intended to effect a like transfer of 
the underlying obligations, such an assumption cannot be made here 
because it was stipulated that Wadih Absi, one of the claimants “would, 
if examined by cross-interrogatories pursuant to commission, testify that 
Mazloum & Absi paid no consideration for the delivery to them of the 
papers referred to as Exhibit A on his direct examination [that is, the 
five checks], and further that said papers were delivered to Mazloum 
& Absi for the purposes of collection.” (Emphasis added.) The de- 
livery of the checks to claimants for the purposes of collection only, 
negatives any intent to make them the owners of any preexisting debt 
owed by decedent to the payee of the check. The court therefore holds 
that proof of the execution and delivery of the checks of the decedent 
is not sufficient prima facie to establish a valid debt in the amount of 
$24,000 owed by decedent to Mazloum & Absi. 


The case of claimants Mazloum & Absi was not presented or tried on 
any theory that decedent is liable to claimants on engagements under- 
taken by her by virtue of the making and delivery of the checks. No 
proof was offered as to obligations of the maker implied by the law of 
France, as to performance of their engagements by the holders or their 
assignors, if any, or as to any indications of intent to measure the extent 
of decedent’s obligations or sufficiency of performance by any other law. 
On the basis of the record, claimants Mazloum & Absi have failed to 
establish any valid claim against the decedent. -Their objections must, 
therefore, be dismissed and their claim as presented in the record, dis- 
allowed. 


During the course of the trial the deposition of Charles Van Ant- 
werpen was offered subject to a motion to strike out all testimony of 
personal transactions or communications with the decedent. The wit- 
ness was the payee and indorser of the five checks on which the claim of 
Mazloum & Absi is based. Section 347, Civil Practice Arts, renders in- 
competent as a witness to personal transactions or communications with 
the decedent, a person interested in the event “or a person from, 
through or under whom such a party or interested person derives his 
interest or title by assignment or otherwise”. The motion to strike 
out all testimony concerning personal transactions or communications 
between the witness and the decedent is granted. 


The petition presents a question of construction of the will. It is 
asserted that the question of construction may become academic. If 
the parties desire a present determination of that question, time for 
the submission of briefs may be agreed upon, or if not agreed upon 
will be fixed by the court. If no present determination is necessary, 
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the question may be reserved for the final accounting of the executor 
and a decree may be submitted, on notice, settling the intermediate 
account in accordance with the decision herein. 





Form Provision for Taking Assignment of 
Customer’s Life Insurance Policies 


Here is a useful form provision for bankers taking assign- 
ments of personal life insurance policies as security for loans 
and other indebtedness. 

“The proceeds of the policies are assigned as collateral se- 
curity for any and all liabilities of the undersigned, or any of 
them to the assignee, either non-existing or that may hereafter 
arise in the ordinary course of business between any of the un- 
dersigned and the assignee.” 

In a recent decision a customer had executed such an as- 
signment of his life insurance policies to banker in April of 
1945. The court held that when the customer committed suicide 
the banker was entitled to collect the proceeds of the policies 
and apply them against (1) Unpaid notes of the customer to 
the bank executed after the assignment (2) Dishonored notes 
of third persons discounted by the customer with the bank 
after the execution of the assignment (8) “Kiting” checks 
drawn by the customer on other banks payable to the bank, 
all having been made after the assignment of the insurance 
policies. 

The purpose of the “arising in the ordinary course of busi- 
ness” provision in the assignment of the policies was, of course, 
to prevent the estate of the customer from making the argu- 
ment that the whole assignment was invalid as against public 
policy since it would permit the bank to purchase the custom- 
ers’ paper from third persons at a discount and make a profit 
by ultimately applying the proceeds of the insurance policies 
to the paper. Silva v. Exchange Nat. Bank of Tampa, Su- 
preme Court of Florida, 54 So. Rep. (2d) 870. The opinion 
of the court is as follows: 
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DICKINSON, A.J.—This litigation arose out of the tangled affairs 
of one Charles E. Silva. The appellant here, plaintiff below, is the 
widow of said Charles E. Silva, who died July 26, 1949. She instituted 
suit against the appellee here, the defendant below, seeking to recover 
the balance of some proceeds derived from some insurance policies 
collected by the defendant, which policies had been assigned to the 
bank on April 10, 1945, as security for payment of certain obligations 
of her deceased husband, in which assignment she joined. 

The Complaint is laid in two counts, one averring that the bank 
had collected some $32,487.70 from some five companies as the proceeds 
of various insurance policies theretofore issued on the life of her deceased 
husband and that the bank had erroneously applied, without authority, 
the proceeds derived therefrom towards the payment of certain obliga- 
tions of plaintiff’s decedent to the bank. The plaintiff acknowledged the 
sum of $12,158.75 as properly chargeable to the fund collected, leaving 
as the balance claimed due from the fund collected the sum of $20,328.95. 
The second count of the Complaint was laid in conversion for the bank 
having converted the notes or the value thereof, over and above that 
which the plaintiff acknowledged as being properly paid out of this 
fund, for which the bank was liable. The plaintiff demanded a jury 
trial. Attached to the Complaint was a copy of the assignment of the 
proceeds of the life insurance policies. 

The bank in its defense set up other notes and obligations of several 
different categories that it claimed were owing to it by plaintiff’s 
decedent. For convenience these will be grouped in three groups: 


Group I 

1. Note dated December 10, 1948, maker, Charles E. Silva, payable 
on demand, principal $7600.00. 

2. Note dated July 6, 1949, maker, Charles E. Silva, due October 
4, 1949, principal $3543.75. 

8. Note dated June 6, 1949, maker, Charles E. Silva, due September 
4, 1949, principal $507.50. 

4. Note dated May 24, 1949, maker, Charles E. Silva, due August 
22, 1949, principal $507.50. 

(These four were the four that were not controverted by the plaintiff 


as not having been properly being paid out of the proceeds of the life 
insurance collected and thus are not in issue.) 


Group IT 


5. Note dated October 19, 1948, makers, Charles E. Silva and S. C. 
Bexley, due October 17, 1949, payable to Exchange National Bank, 
principal $2531.25. 
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6. Note dated July 20, 1949, maker, Liquor Stores, Inc., due October 
18, 1949, payable to Exchange National Bank, endorsed by C. E. Silva 
and §. C. Bexley, before delivery, principal $2000.00. 

7. Note dated November 4, 1947, maker, Azalea Lounge, Inc., due 
July 24, 1949, payable to Exchange National Bank, endorsed by C. E. 
Silva personally before delivery, principal $500.00. 

8. Note dated April 4, 1949, maker, Azalea Publishing Co., Inc., 
due September 4, 1949, payable to Florida Labor Advocate, Inc., en- 
dorsed by the payee corporation by C. E. Silva, President, and by 
C. E. Silva, personally, principal $1150.00. 

9. Note dated September 19, 1948, maker, Florida Labor Herald, 
due October 18, 1949, payable to Florida Labor Advocate, Inc., en- 
dorsed by the corporation by C. E. Silva, President, as well as personal 
endorsement of C. E. Silva, principal $505.00. 

10. Note dated October 16, 1948, maker, C. L. Hill, due October 14, 
1949, payable to C. E. Silva and endorsed by him to defendant bank, 
amount $101.50. 


Group III 


11. Check dated July 22, 1949, signed by C. E. Silva, drawn on the 
International Bank of Tampa, payable to defendant, amount $1995.00. 

12. Check dated July 21, 1949, signed by Gus Rippa, drawn on 
State Bank of West Tampa, payable to defendant, amount $2010.00. 

18. Check dated July 22, 1949, signed by Gus Rippa, drawn on 
State Bank of West Tampa, payable to defendant, amount $1995.00. 

14. Check dated July 22, 1949, drawn on the account of Cerra Silva, 
Inc., by C. E. Silva, President, on the International Bank of Tampa, 
payable to defendant, amount $2779.80. 

(These last three checks of the items in Group III did not include 
or bear the signature of C. E. Silva individually in any place on them, 
but the bank contended that the money for these checks had been paid 
by the bank to plaintiff’s decedent, and thus, since he had received the 
money therefor, he was obligated to the bank therefor.) 

Upon this answer being filed the plaintiff moved to strike certain 
portions thereof, particularly those allegations pertaining to those notes 
and checks involved in Groups II and III above and moved for a 
summary judgment. Testimony was taken in the lower court at a pre- 
trial conference involving this matter and the court entered its judgment 
adjudging the bank to be entitled to have credited itself from this fund 
for all of the notes and checks which were included in all of the obliga- 
tions stated in Groups I, II, and III above and found that the bank, 
having collected $32,487.70 on the policies, was entitled to credit the 
sum of $26,868.63 due it out of the fund collected, and awarded costs 
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to the bank in the sum of $115.75. This left a net total due the plaintiff 
of $5503.32 for which judgment was entered in favor of plaintiff. 
Interest was denied plaintiff because the bank had been willing to pay 
over this fund at any time. 

The bank was also ordered in the judgment entered by the lower 
court to transfer the notes and other obligations in Groups II and III 
above to the plaintiff for such recourse as she may have against the 
other makers, prior endorsers, or others involved; thus obviating the 
necessity of any matter having to be submitted to a jury on the con- 
version of these notes, the bank having alleged and proved that it was 
and had been at all times willing so to do. 

The appellant appeals to this Court alleging as an assignment of 
error that the lower court erred in decreeing that $26,868.63 was prop- 
erly chargeable to the fund collected by the bank, and that in entering 
the summary judgment, there should have been charged only the sum 
of $12,158.75, which is the amount the court found due under the notes 
in Group I above and which were conceded by plaintiff. She also raised 
a second question, namely, that she had been denied a jury trial by 
virtue of the court action, although she had requested one in her initial 
pleading. 

We will dispose of this second question first. It occurs to us that 
when the plaintiff herself moved to strike certain portions of the de- 
fendant’s answer and thereupon moves for a summary judgment in her 
favor, this is tantamount to a waiver by her of her request for a jury 
trial. To hold otherwise would allow plaintiff to move for summary 
judgment and then, if the holding were against her, to insist upon a 
jury trial. Thus we see no merit in this contention of appellant. 

The first question, that is, whether the amounts as allowed to be 
applied to the bank’s obligations by the lower court, were properly and 
correctly applied to the amounts collected by the bank from the in- 
surance companies, depends somewhat upon an interpretation of the 
assignment of the policies executed and delivered by C. E. Silva during 
his lifetime, in the execution of which the plaintiff joined as beneficiary 
of the policies. 


The assignment or collateral agreement states that the proceeds of 
the policies were assigned “as collateral security for any and all liabilities 
of the undersigned, or any of them, to the assignee, either now existing 
or that may hereafter arise in the ordinary course of business between 
any of the undersigned and the assignee.” (Italics supplied.) 


It has been noted that the assignment was executed April 10, 1945. 
Apparently from the testimony adduced in the lower court at pre-trial 
conference, plaintiff's decedent and defendant bank had been operating 
on a basis of banker and customer for a number of years, albeit some- 
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what loosely in the later years as the testimony shows, but nevertheless 
on the basis of banker and customer. The testimony adduced on behalf 
of the bank, which was unconverted—as a matter of fact no testimony 
was ever offered by the plaintiff to controvert any of the testimony of 
the bank or its officers—clearly shows that the plaintiff's decedent per- 
sonally received all of the money involved in all of the matters involved 
in all three groups or that he himself had discounted the notes to the 
bank and the bank had relied upon not only his signature but upon 
this collateral in handling these transactions for the decedent. A bank 
is in the business ordinarily of loaning money, discounting notes, and 
cashing checks. Certainly these transactions were all in the ordinary 
course of business dealings as contemplated by the parties. 


Those notes in Group II above were either comaker notes, notes 
endorsed before delivery, or discounted notes. So far as we can deter- 
mine there is no difference in the liability, to the holder of a note, of 
either a comaker, an endorser before delivery, or an endorser for dis- 
count purposes. In other words, a holder may sue whomsoever he 
chooses, whether endorser, maker, or otherwise, on a note and collect 
from him, and the endorser may go on up the line to his prior endorser, 
etc. 


As to the four checks involved in Group III above the testimony 
showed as to the Gus Rippa checks that the money in this account 
was actually the money of plaintiff’s decedent, that he furnished the 
money for the initial deposit and that actually plaintiff’s decedent 
received the money therefrom, and subsequently sent it for deposit to 
one of the banks to cover checks previously issued. In other words, 
the plaintiff's decedent was involved in “kiting” checks, probably in 
the hopes that some day he might strike it so that he might cover them. 
One of the checks was signed by a corporation concerning which the 
testimony showed that plaintiff’s decedent was the sole active stock- 
holder and director, and the other check was made by decedent in- 
dividually. Much was made of the fact that these checks were made 
payable to the defendant bank rather than to the decedent individually 
and thus endorsed by him, but it makes no difference because who- 
ever receives the money on a check, knowing that there were no funds 
in the drawee bank to pay it, is obligated for its return. 


The plaintiffs decedent evidently realized that he was getting pretty 
well involved with the bank and on the day he committed suicide he 
wrote a typewritten letter to his attorney, which, though not signed 
personally or in his handwriting, bore the typewritten name “Charlie” 
and was addressed in decedent’s own handwriting to Mr. C. J. Hardee, 
Tampa, Florida. This letter, with the original envelope in the hand- 
writing of the decedent, bearing his name, and return address, was 
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introduced in evidence. Appellant contended that the admission in 
evidence by the lower court of the unsigned letter was an error, but 
unsigned letters may be received in evidence if properly connected with 
a person as being his actual letter, by the introduction of competent 
evidence showing it to be so. See 20 Am. Jur. 805. 


This letter fairly clinches the matter for the bank because it con- 
tained this, among other things: “I am leaving a total of $68,500 life 
insurance. . . . These policies have been assigned to the bank as 
collateral for a loan. Hood Hampton (and this is the bank teller or 
officer who handled all of these transactions for the bank, including the 
kited checks and who OK’d them for cashing, and whose testimony 
clearly indicates that plaintiff’s decedent received all of the money for 
all of the obligations involved in all of the groups) will have 4 checks 
that he has been cashing for me that will be returned. Please contact 
him immediately and arrange to pay the bank for these returned checks 
out of the insurance money.” 

In addition to that a similar typewritten letter dated July 25th, 1949, 
was received by Hood Hampton and introduced into evidence, which 
says among other things: “Please forgive me for the trouble I have 
caused you. I did not intend to do so, and if I had a chance I could 
had straightened everything up. My policies will cover every cent due 
the bank.” Thus it will be seen that the decedent as a part of his last 
act while on this earth recognized these as obligations of his as being 
in the ordinary course of business between the bank and himself. There 
is clearly evidenced an intention that these assignments of life insurance 
proceeds were to cover all indebtedness due the bank in the past, 
present, or future, arising in the ordinary course of business. 


The only case seeming to construe a same or similar assignment is 
Bancroft v. Granite Savings Bank & Trust Co., 114 Vt. 336, 44 A. 2d 
542, wherein the Supreme Court of the State of Vermont in construing 
the exact same assignment as in the case at bar held that this assign- 
ment covered a note assumed by one person for the benefit of another 
which the law recognizes as binding and valid, and is one that arises in 
the ordinary course of business between a bank and the person nego- 
tiating the same. In other words, any transaction, past, present, or 
future, which a maker of a note has with a bank himself by procuring 
the money therefrom, pledging or assigning a life insurance policy to 
secure the payment thereof to the bank is business arising in the 
ordinary course of business and is covered by the assignment. 


The appellee here relies strongly on the case of St. Lucie County 
Bank & Trust Co. v. Aylin, decided by this Court in 1927, and cited in 
94 Fla. 528, 114 So. 438, 439, wherein a pledge to a bank was held to be 
limited to the payment of the obligation for which it was given as 
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collateral and that in that case the bank could not go out and buy 
other obligations, payable to other persons, and apply that collateral 
to it, or apply other pre-existing obligations of the maker thereof to 
that particular collateral, this being contrary to the wording and intent 
of that particular collateral agreement. That case may be distinguished 
from the case at bar. We do not say that had the bank purchased these 
obligations of the plaintiff’s decedent in this case on the open market 
or discounted them for any other holder or bank other than the 
plaintiff’s decedent himself, or in other words, in handling them in the 
ordinary course of business for anyone but decedent himself, that this 
same ruling would have applied. When an individual receives proceeds 
from a bank for certain notes, checks, or other obligations, he is doing 
business with the bank and such obligations arise in the ordinary course 
of business and should thus be covered by the assignment involved in 
this particular case. 

Accordingly, it is our opinion that the lower court properly applied 
the facts to the law and arrived at a fair and just determination of this 
matter, whereupon the judgment and order of the lower court be, and 
the same is hereby affirmed. 


SEBRING, C.J., and CHAPMAN and ROBERTS, J.J., concur. 





Check Given for Gambling Debt Unenforce- 
able by a Holder in Due Course 


A recent decision of the Kentucky Court of Appeals re- 
affirms the rule that a check given in an unlawful gambling 
transaction is absolutely void. The court holds that even an 
innocent purchaser for value of the check may not enforce it 
against the drawer. Dobbs v. Holder, Kentucky Court of 
Appeals, 242 S. W. Rep. (2d) 605. The opinion of the 
court is as follows: 


STEWART, J—On November 18, 1947, appellee, Glenvo Holder, 
executed and delivered a check on the First National Bank at Russell 
Springs, Kentucky, to Ralph Barnes in Louisville, Kentucky, for $1,800 
to cover a gambling loss. Payment on this check was stopped by the 
drawer before it could be cashed by the payee. On November 20, 1947, 
Barnes went to appellants, whom we shall hereafter call “Hull Dobbs,” 
an automobile sales firm in Louisville, and purchased a Ford DeLuxe 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $350, 8654. 
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coupe from the latter for $1,751.50. He offered to indorse over the $1,800 
check in payment therefor. Hull Dobbs, who knew Holder, accepted the 
check for the purchase price of the car and gave Barnes the balance of 
$48.50 in cash. Barnes did not tell Hull Dobbs the circumstances under 
which the check was acquired, nor did he reveal to the automobile dealer 
the fact that payment had been stopped on the check when he attempted 
to cash it at Holder’s bank. 


On November 22, 1947, Holder took to Hull Dobbs a new Chevrolet 
automobile and sold it to this firm for $2,225. The sale price of the car 
was paid to appellee by a check drawn on Hull Dobbs for $2,225. No 
conversation occurred between Holder and Hull Dobbs, during the 
transaction, concerning the $1,800 check held by the latter. On or about 
November 24, 1947, appellee’s check to Barnes was returned to Hull 
Dobb’s depositary bank with a notation “Payment Stopped.” Hull 
Dobbs then stopped payment on their $2,225 check to Holder. 


Holder instituted this action against Hull Dobbs in the Second Divi- 
sion of the Common Pleas Branch of the Jefferson Circuit Court to re- 
cover the proceeds of the $2,225 check. By answer and set-off Hull 
Dobbs claimed a credit of $1,800 against appellee’s claim based upon the 
check given by Holder to Barnes and indorsed over by the latter to 
appellants; and Hull Dobbs tendered the difference of $425 into court 
which amount they averred was the extent of their indebtedness to 
Holder. In his reply, Holder alleged that the check executed and de- 
livered by him to Barnes was without lawful and valid consideration 
representing money lost by him and won by Barnes while they were 
gambling. On September 6, 1950, the case having been submitted to the 
lower court on the pleadings and stipulations, without the intervention 
of a jury, judgment was rendered against Hull Dobbs in the amount of 
$2,225 with interest and costs. $425 had been paid into court by Hull 
Dobbs and credited against the judgment, leaving a disputed balance 
of $1,800, plus accrued interest thereon. Barnes, although made a party 
defendant below, did not appeal. 


It was stipulated that there was nothing upon the face of the $1,800 
check to put Hull Dobbs upon notice or inquiry as to its regularity and 
validity; that Hull Dobbs became the holder of it before it was overdue, 
without notice that it had been previously dishonored; that the automo- 
bile firm accepted the check in good faith and for value; that they had 
no notice of any infirmity in the instrument or that it was in payment 
of a gambling debt; and that neither Hull Dobbs nor any of their agents 
or employees engaged at any time in gaming or wagering with Holder 
or Barnes. 


It is the contention of appellants, Hull Dobbs, that under a proper 
construction of KRS 372.010 and KRS 372.020 a note, check or other 
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personal property cannot be recovered from the transferee of the win- 
ner, provided the latter was not actually engaged in betting, gaming, or 
wagering and provided, further, that the transferee of the winner did 
not have notice of the consideration. 

KRS 372.010 reads as follows: “Every contract, conveyance, trans- 
fer or assurance for the consideration, in whole or in part, of money, 
property or other thing won, lost or bet in any game, sport, pastime or 
wager, or for the consideration of money, property or other thing lent 
or advanced for the purpose of gaming, or lent or advanced at the time 
of any betting, gaming, or wagering to a person then actually engaged 
in betting, gaming, or wagering, is void.” 

KRS 372.020 is in the following language: “If any person loses to an- 
other at one time, or within twenty-four hours, five dollars or more, or 
anything of that value, and pays, transfers or delivers it, the loser or any 
of his creditors may recover it, or its value, from the winner, or any 
transferee of the winner, having notice of the consideration, by action 
brought within five years after the payment, transfer or delivery. Re- 
covery may be had against the winner, although the payment, transfer 
or delivery was made to the endorsee, assignee or transferee of the win- 
ner. If the conveyance or transfer was of real estate, or the right thereto, 
in violation of KRS 372.010, the heirs of the loser may recover it back 
by action brought within two years after his death, unless it has passed 
to a purchaser in good faith for valuable consideration without notice.” 


The important question presented for decision on this appeal is 
whether a check admittedly given in payment of an indebtedness arising 
out of a gambling transaction and declared void by statute can be val- 
idated by transfer to an innocent holder for value? 


The whole current of authority is that a check or other evidence of 
indebtedness based upon a gambling consideration is absolutely void, 
and the obligor is not bound to even an innocent holder of the instru- 
ment. Union National Bank v. Brown, 101 Ky. 354, 41 S. W. 273, 38 
L. R. A. 503; Levy v. Doerhoefer’s Ex’r, 188 Ky. 413, 222 S. W. 515, 11 
A. L. R. 207; and Thompson v. First State Bank of Irvington, 216 Ky. 
703, 288 S. W. 702. Nor did the Negotiable Instrument Act of 1904, 
KRS 356.001 et seq., passed subsequently to the above quoted gambling 
statute modify in any respect the provisions of the latter. See Alexander 
& Co. v. Hazelrigg, 123 Ky. 677, 97 S. W. 353. It is also well settled that 
when a statute ewpressly declares the instrument void, it gathers no vi- 
tality by its circulation with respect to the party executing it. The case of 
Whitaker v. Smith, 255 Ky. 339, 73 S. W. 2d 1105, 1106, 95 A. L. R. 727, 
has this to say concerning transactions that are void ab initio, to wit: 
“The almost universal rule regarding such contracts (void contracts) is 
that they, are void and may not be enforced, not only as between the 
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original parties thereto, but likewise are they prohibited from enforce- 
ment by one who may become the holder of them in due course, and 
which is upon the ground that being void they never had any obligatory 
force and are no more binding upon the maker than if he had never ex- 
ecuted them. The theory upon which that conclusion was reached is 
that the Legislature in so providing (i. e., that the particular contract 
should be void) did so in furtherance of what it conceived to be a whole- 
some public policy, and that to prevent that policy from being thwarted 
through the act of an assignment of the instrument (or contract) would 
put it into the hands of the parties to it to defeat such declared pub- 
lic policy.” (Italics added, Ed.) 


Whereas, the judgment is affirmed. 





Bank’s Security Upheld Although Auto- 
mobile Title Certificate Forged by 
Mortgagor 


An automobile agency sold a car to acustomer. The agency 
gave the certificate of title to its salesman for delivery to the 
customer. The salesman forged the customer’s name on an 
assignment of the certificate of title to himself and took the 
certificate to the First National Bank of Garfield where he 
gave a chattel mortgage on the car and obtained a loan of 
$1600. In a suit between the automobile agency and the Bank 
the court held for the Bank on the ground that the agency had 
made possible the perpetration of the fraud on the Bank. Moss 
v. John A. McCrane Motors, Superior Court of New Jersey, 
88 Atl. Rep. (2d) 542. The court stated: 


In my opinion cancellation of the chattel mortgage must be denied. 
It was the action of the McCrane Company in delivering to Hackett 
the Moss certificate of ownership which made possible perpetration of 
the fraud upon the bank. And the rule is fundamental that when one 
of two innocent parties must suffer, the loss must fall upon the one who 
made that loss possible. Wysokowski v. Polish-American, etc., Ass’n, 
95 N. J. L. 352, 113 A. 246 (Sup. Ct. 1920), affirmed 96 N. J. L. 447, 115 
‘A. 438 (E. & A. 1921); Manchester Bldg., etc., Ass’n v. Geyer, 71 N. J. 
Eq. 192, 63 A. 545 (Ch. 1906). 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §878. 
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But the court decided that the Bank could not hold the 
automobile agency personally liable on the mortgage loan: 


The defendant bank seeks a judgment against the McCrane Com- 
pany [the automobile agency] for the full amount of its loan to Hack- 
ett. To such a judgment it is not entitled. In making the loan to 
Hackett the bank relied on the chattel mortgage and the personal credit 
of Hackett. The bank may recoup its loss by a sale of the automobile 
under the provisions of the chattel mortgage. But it is not entitled to 
what would be, in effect, a deficiency judgment against McCrane Motors. 





Supreme Court Refuses to Upset Power of 
Home Loan Bank Board to Establish 
Branch Federal Savings and Loan 
Associations 


In the case of North Arlington National Bank v. Kearney 
Federal Savings and Loan Association, 187 Fed. (2d) 564, 
U. S. Court of Appeals, Third Circuit, a federal savings and 
loan association established a branch office in an area covered 
by the operations of the plaintiff bank. The plaintiff sought 
to enjoin in the federal court the maintenance of the compet- 
ing branch on the ground that the federal statute permitting 
the establishment of federal savings and loan associations did 
not authorize the establishment of branch associations, and 
that therefore, the competition of the branch with the plaintiff 
bank was unlawful. Although the court did not decide the 
question of whether the bank had standing to challenge the 
legality of the operation of the branch association, it disposed 
of the case unfavorably to the bank in holding that the federal 
statute permitted the establishment of branch associations. 


On October 8, 1951 the United States Supreme Court re- 
fused to review this decision thus leaving unchallenged the au- 
thority of the Home Loan Bank Board to authorize savings 
and loan branches anywhere it is found that such branches are 
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necessary for the promotion of home building and saving. 'The 
full opinion of the lower court decision which stands as law is 
found in 68 Banking Law Journal 415 (July 1951). 





State of Washington Excise Tax on Banks 
and Corporations Held Unconstitutional 


On April 16, 1951 the State of Washington imposed a 4% 
excise tax on the income of corporations and banks other 
than federal savings and loan associations and national bank- 
ing associations, Chapter 10 of the Laws of 1951. The Wash- 
ington Supreme Court has recently declared that statute 
unconstitutional since the statute in essentially imposing a 
property tax violated the constitutional requirement of uniform- 
ity in that it levied no tax on individuals and partnerships 
who would be in competition with the taxable banks and 
corporations. Power, Inc. v. Huntley, Supreme Court of 
Washington, 235 Pac. Rep. (2d) 1738, decided August 20, 
1951. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1516. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiduciaries 


Discretion of Surviving Trustee As to Amortization of 
Bond Premiums 





Central Hanover Bank & Trust Co. v. Bruns, New Jersey Superior Court, 
84 Atl. Rep. (2d) 475 


The testator’s will appointed his father and the Central Hanover 
Bank as co-trustees under his will. The will provided: 


“Trustees shall not be restricted in their choice of investment .. . 
and shall not be required to set up a sinking fund to amortize or absorb 
the premium at which any property may have been purchased... .” 
In the following paragraph, testator provided that: “In the event that 
the personal trustee die before the completion of the trusts herein, the 
corporate trustee shall be confined in its handling of the property of the 
trusts to those actions permitted and prescribed for trustees by the laws 
of the State of New Jersey, except that any property in the trusts at 
the death of the personal trustee may be retained.” 


On the death of the personal trustee the corporate trustee contended 
that the will gave it discretion as to the amortization of premiums. The 
court agreed stating: 


“The general rule in New Jersey as the amortization of premiums 
paid on securities is that amortization is required unless the will provides 
otherwise. Ballantine v. Young, 74 N.J.Eq. 572, . . . If the testator 
had made no provision in his will concerning amortization, under the 
rule of Ballantine v. Young, supra, the trustees would be required to 
amortize. So if the testator desired that it be mandatory that they 
amortize, he need not have made any mention of this provision. Its 
omission would have acquired that result. On the other hand, if he had 
intended that it be mandatory that they should not amortize, he could 
have used simple and apt words to express that intention. All he 
needed to do was to say so. I can come to no other conclusion but that 
the plain and unambiguous language of said paragraph B, Article Tenth, 
discloses an intention on the part of the testator that the trustees should 
have the discretion to amortize such premiums or not, as they see fit.” 
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Oil and Gas Royalties—Income or Principal? 





Mitchell v. Mitchell, Texas Supreme Court, June 27, 1951 


Testatrix created a trust under her will, the corpus of which con- 
sisted of an undivided one half interest in some Texas real estate. 
The trust provided: 

“It is my desire, as far as possible, that this part of my estate be 
allowed to accumulate for the benefit of my grandchildren and great 
grandchildren, provided, however, that after payment of my debts, the 
income from said property shall be paid to my children and the children 
of Theresa Perkins, share and share alike. .. .” 


After the death of the testatrix the property was leased for oil and 
gas. The question arose as to whether the royalties received were 
principal or distributable income under the terms of the trust. 


Holding that the royalties received were part of the trust principal 
the court stated: 


“In this State it is held that minerals are a part of the land, and that 
royalties received by Trustees authorized to sell are the consideration 
for the sale of the mineral estate. The royalties represent the purchase 
price received from the sale of the trust principal or corpus... . 


“Where the language of the will involved here is considered, we think 
it is clear that it was intended that only the income derived from the 
estate as well as from the royalty would be distributed to the life 
tenants, and that by the term ‘royalty’ is meant a part of the corpus 
of the estate to be held and reserved for the remaindermen.” 





Widow’s Statutory Share Determined After Federal Taxes 





Northern Trust Co. v. Wilson, Illinois Appellate Court, No. 45352, 
November 23, 1951 


Weinberg v. Safe Deposit & Trust Co. of Baltimore, Maryland, Court of 
Appeals, No. 42, December 6, 1951 

Decedents’ widows renounced their husbands’ wills and elected to 
take their statutory shares. In both cases the question arose whether 
the federal estate taxes were to be deducted from the estates in measur- 
ing the statutory shares of the widow. In both cases it was decided 
that the statutory share was simply another expense of administration 
and therefore neither widow was entitled to have her share determined 
by the value of the estate prior to its dimunition by federal estate taxes. 
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Beneficiary’s Assignment of Interest Held Usurious 





In re Bank of New York and Fifth Avenue Bank, New York Supreme Court, 
126 N. Y. L. J. 1478 


Testator’s granddaughter was to receive a remainder interest in a 
trust from the testator’s estate provided she survived her grandmother. 
The granddaughter, in need of funds, obtained a loan of $33,000 assign- 
ing her $105,000 interest in her share of the estate as security for the 
loan. In order to circumvent the usury laws (which apply to indivi- 
duals, but not to corporations) the granddaughter made the assignment 
to a corporation (wholly owned by the husband of the granddaughter) 
which in turn assigned the interest to the lender as security for the loan. 


The court held the transaction usurious and the claim of the lender 
was allowed to the extent of the money advanced with 6% interest 
thereon. 


Bequest to Railway Company Pension Fund Held Charitable 





Estate of Tarrant, California Supreme Court, November 16, 1951 


A bequest to the “Pension Fund of the Canadian Pacific Railway 
Company” was sustained by the California Supreme Court as a chari- 
table gift. 





Trustee Not Liable for Good Faith But Mistaken Distribution of 
Trust 





In re Spitzmuller, New York Supreme Court, Appellate Division, 
December 11, 1951 


In 1926 the settlor, an American citizen residing in Europe, created 
two trusts with a New York trustee. The trusts provided that the 
corpus was to be paid under the will of the settlor or in default of a will 
to the settlor’s next of kin. On the death of the settlor in Switzerland 
the trustee sought to determine whether the settlor had died testate, 
and on making inquiry of Swiss authorities was informed that the settlor 
had died intestate. The trustee then made distribution to the settlor’s 
next of kin. Five months later he learned that the settlor had executed 
a will in which he bequeathed everything to an Austrian citizen. When 
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the latter brought suit against the trustee the court held that the trustee 
was exonerated having paid over in good faith and with due care the 
funds to the next of kin. 


Revocation of Will By Remarriage of Testator 





Grave v. Kittle, Indiana Appellate Court, November 28, 1951 


The Indiana statute which provides that the marriage of the testator 
operates to invalidate a will executed prior to marriage does not apply 
to a married person whose spouse dies and who subsequently remarries. 


U. S. Savings Bonds Not Assets of Estate 





In re Hayward, New York Surrogate’s Court, 126 N. Y. L. J. 1656 


United States Savings Bonds, Series E, which were registered in the 
name of decedent and another and payable on death to the survivor, 
did not constitute assets of decedent’s estate. 


Postnuptial Agreement Waiving Statutory Share Held Invalid 





Crane v. Howard, Oklahoma Supreme Court, October 30, 1951 


A postnuptial agreement of a husband and wife not to dissent from 
each others will and waiving reciprocal rights to intestate shares was 
held wholly invalid as against public policy. 


Probate Denied Will Where Signatures of Witnesses Did Not 
Appear at the End 





Estate of Latimer, New York Surrogate’s Court, 126 N. Y. L. J. 1388 


Probate was denied an instrument where the signatures of the wit- 
nesses appeared at the bottom of the first page and the second page 
contained dispositive typewritten matter. The signatures were not at 
the end of the instrument as required by Section 21 of the Decedent 
Estate Law. 











TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 





Federal Stamp Tax: Bank’s Term Loan Note 





Belden Manufacturing Co. v. Collector, U. S. Court of Appeals, No. 10398, 
November 5, 1951 


The Internal Revenue Code imposes a tax (11 cents on each $100 
face value) on all bonds, debentures, or certificate of indebtedness issued 
by any corporation .. . 26 U.S.C.A. § 1801. 


In the present case a corporation borrowed $1,000,000 from a bank 
in return for which it gave a promissory note. By the terms of the note 
the borrower promised to pay in five equal installments of $200,000 
with interest at 214%, or at the official discount rate for eligible paper 
at the Federal Reserve Bank of Chicago, plus 34 of 1%, with a 3% 
maximum. The note did not bear the seal of the borrower; it did not 
have engraved or lithographed borders; it was not in registered form; it 
was not numbered; it was not authenticated; it did not have interest 
coupons attached; it was not of the size or shape of an ordinary bond or 
debenture. Evidence of payments of principal and interest were en- 
dorsed on the back of the note. 


The loan agreement to which the note was made subject provided 
for prepayment prior to maturity, a limitation on the borrower with 
respect to other corporate financing, restrictions on corporate dividends 
and the retirement of stock, a requirement that the borrower furnish 
financial statements, approval of the “legality” of the note by counsel 
for the bank, the insuring of the borrowers property, restrictions on 
loans and investments by the borrower, and a statement that the bank 
had no present intention of selling the note. 


The Government collected a stamp tax on the instrument of $1,100 
claiming that the note should be characterized as a taxable debenture 
on account of the provisions and terms enumerated above. 


The court granted a refund of the tax on the ground that neither 
the large amount of the note, the fact that it was payable over a five 
year term, nor the other terms and conditions of the note justified the 
government in treating it as a taxable debenture. 
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U. S. Bonds Payable to Wife on Death of Husband Subject to 
Maine Inheritance Tax on Husband’s Death 





Estate of Stearns v. Johnson, State Tax Assessor, Maine Supreme Judicial 
Court, June 18, 1951 


United States Government Bonds, Series G, standing in the name 
of the decedent and payable on death to his wife, are includible in 
decedent’s estate and subject to the Maine inheritance tax law. The 
same rule has already been definitely established in Massachusetts, 
Pennsylvania and Tennessee. See Gregg v. Commissioner, 315 Mass. 
704; Estate of A. T. Myers, 359 Pa. 577, 60 A. 2d 50; Mitchell v. 
Carson, 186 Tenn. 228, 209 S. W. 2d 20. 


Donee Receiving Gift in Contemplation of Death Not Entitled to 
Increase Capital Gains Basis on Account Deficiency in Donor’s 
Estate Paid By Donee 





Hetty B. Levy Estate, U. S. Tax Court, 17 T. C. No. 82 


In 1939 and 1941 Leon Levy gave his wife, Hetty, 128,650 shares 
of stock in Stern & Company. Leon then died in 1942. In 1945 Hetty 
sold the stock. Ordinarily, of course, the capital gain on this sale would 
be the difference between the selling price received by Hetty and the 
cost of the shares to Leon. In 1946, however, an estate tax deficiency 
was assessed against Leon’s estate on the ground that the shares trans- 
ferred in his lifetime to Hetty were made in contemplation of death. 
Under the Pennsylvania apportionment statute Hetty paid some of 
this tax on account of the shares received by her. In recomputing her 
capital gain on the earlier sale of the stock Hetty logically enough 
sought to add to her original cost basis for the shares the amount of 
estate taxes paid by her. Hetty relied on IRC § 113 (b) (2) which 
permits adjustments in the cost basis on capital assets for “expenditures 
... properly chargeable to capital account”. The court held that Hetty 
was not entitled to increase her basis on the stock sold. The reasoning 
supporting the adverse decision was tenuous at most: 

“While taxes of a donor or transferor of property which the re- 
cipient is required to pay in order to retain the property may be capital 
expenditures under some circumstances, we conclude that under the 
facts in this case the estate tax paid in 1946 by the decedent cannot be 
classified as being an expenditure of that nature. Internal Revenue 
Code section 827(a) imposes a lien upon the gross estate and section 
827(b) imposes a liability for the tax against spouses, transferees, etc:, 
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who receive property included in the gross estate. Section 827(b) 
further provides that in the case of property which has been sold for 
an adequate and full consideration, such property “shall be divested 
of the lien provided in section 827 (a) and a like lien shall attach to 
all the property of such spouse, transferee ...” It follows from the 
fact that prior to 1946 the decedent had sold the property here in- 
volved no lien attached thereto, and any payment that she made in 
1946 was not for the protection and preservation of any rights in that 
property, as in cases like Morgan Jones Estate, 43 B. T. A. 691, aff'd, 
127 Fed. (2d) 231, where the cost of removing a cloud on the title to 
property then owned by the taxpayer was held to be a capital expendi- 
ture. Perhaps the payment that she made was unnecessary to protect 
other property of the decedent from the statutory lien, but we fail to 
see how the payment could affect the particular property—the shares 
of stock—which the decedent did not own at the time of payment. 

Moreover, we think that section 113 (b) (1) (A) is not designed to 
allow adjustments to the basis of property for events that occur after 
the year of a completed and closed transaction whereby a taxpayer 
finally disposes of the property. There is nothing in section 113 to 
support any such post-sale adjustments. The allowance of such ad- 
justments would serve to keep a gain or loss transaction open in- 
definitely, and would be in contravention of the requirement of 
determining income taxes upon the net results of annual accounting 
periods. .. .” 


Income Tax: “Interest’? Payments on Notes Subordinated to Bank 
Debt Deductible By Issuing Corporation 





H. E. Fletcher Co. v. Commissioner, U. S. Tax Court, 10 T. C. M. No. 28105, 
October 26, 1951 


A corporation issued 7% interest bearing promissory notes to certain 
of its stockholders in exchange for the retirement of preferred stock 
of the corporation. By their terms the notes were subordinate to all 
notes of the corporation held by banking institutions. The Commis- 
sioner argued that on account of the subordination provision the notes 
were preferred stock masquerading as promissory notes and therefore 
disallowed the interest payments on the notes as a tax deduction under 
I. R. C. § 23 (b). Upholding the deduction and reversing the Com- 
missioner’s action the Court explained: 

The instruments are called notes and have been treated as such 
by the corporation, which was not true in Verifine Dairy Products 
Corporation of Sheboygan, Inc., 3 T. C. 269, cited by respondent. The 
certificates carried a fixed maturity date, unlike the debentures in 
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Green Bay & Western R. Company, et al., 3 T. C. 372 [Dec. 13,757], 
affirmed, 147 Fed. (2d) 585. The maturity of the notes is not condi- 
tioned upon later events and will occur in the reasonable future, which 
was not the case in Swoby Corporation, 9 T. C. 887. Payment of the 
principal and interest is not dependent upon a particular source such 
as earnings or profits nor is the payment of interest subject to the 
option of petitioner as in Charles L. Huisking & Co., Inc., 4 T. C. 595. 
There appears no obstacle to the enforcement by ordinary process of the 
right to payment of principal and interest. The petitioner enjoys no 
immunity from suit as found in 1432 Broadway Corporation, 4 T. C. 
1158 affirmed, 60 Fed. (2d) 885. There is no voting or other right 
to participate in the management of the corporation given to the note- 
holders. The interest payments were all paid when due. All these 
facts tend to support the relationship of debtor and creditor, not that 
of stock ownership .. . 

The notes were made subject to notes held by banking institutions 
in the event of bankruptcy, liquidation, receivership, reorganization, 
or similar arrangements. The contingent subordination of these notes 
to others does not affect their validity as evidence of indebtedness for 
they could be subordinated to the claims of all creditors and retain 
their status as debts... 


The respondent contends that the exchange of preferred stock for 
notes did not change the status of the holders nor affect the control 
of the petitioner corporation. The fact that notes were exchanged for 
preferred stock does not preclude a change from a stockholder relation- 
ship to that of a creditor-debtor relationship, if the pre-requisites for 
the change exist... . 

The respondent relies upon the rate of interest of 7 per cent being 
higher than the interest paid on other debts and loans as a factor in 
the determination. The notes in question, however, were long-term 
unsecured and unguaranteed debts which would require greater interest 
to offset the greater risk. Payment of interest at greater than market 
rates has no valid bearing upon the question of indebtedness. . . . 


Bank’s Factoring Lien Prevails Over Federal Tax Lien 


In re Cumings, U. S. District Court, Texas, June 1, 1951 


A Texas bank factoring the accounts receivable of a corporation, 
later declared bankrupt, was entitled to a lien superior to a tax lien 
of the federal government as to certain receivables of the bankrupt 
accruing on the books of the bankrupt subsequent to the filing by the 
bank of the statutory notice of the existence of the factoring agreement. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


The Outlook for Investments 


ISCUSSING “Investment 

Problems in Our Current 
Economy,” Roger F. Murray, Vice 
President of the Bankers Trust 
Company of New York, has ven- 
tured a number of forecasts. 


Short-Term Interest Rates—A 
reasonable assumption, states Mr. 
Murray, is that the Federal Re- 
serve will keep a tight rein on any 
expansion in bank credit. It is 
likely that the Federal Reserve 
will permit the market forces 
presently operative to keep money 
tight and short-term rates firm for 
considerable periods between now 
and next June. 

Noteworthy is the fact that the 
Treasury’s financing problem will 
not be a major factor in the months 
ahead, except for the April 1 re- 
funding operation. However, after 
mid-year, a different situation may 
prevail because of the necessity 
for financing the Treasury's pro- 
spective substantial cash deficit. 


Long-Term Interest Rates — An 
appraisal of the trends affecting 
long-term interest rates is more 
difficult. With respect to the 
probable demand for long-term 
capital, a reasonable assumption is 
that net new corporate security 
issues will be only $1 billion greater 
in 1952 than in 1951. It is still 
uncertain, however, whether the 
rate of net increase in real estate 
mortgages will decline $2 billion, 


or $3 billion or more, from the 1951 
total. As far as the volume of new 
state and municipal financing (in- 
cluding public housing bonds) is 
concerned, not much change from 
the 1951 level is anticipated. De- 
mand for long-term capital in 1952. 
therefore, seems likely to be some- 
what less than last year. 


On the supply side, the flow of 
funds to savings institutions and 
savings of individuals should be 
higher. An appropriate conclusion, 
therefore, is that a better tone will 
be witnessed in the corporate bond 
market and mortgage market 
This appears a reasonable prospect, 
although during early 1952 a state 
of uncertainty may prevail as the 
result of a considerable bunching 
of new issues. 


The Bankers Trust officer, for 
purposes of forecast, divides 1952 
into two halves. He notes that 
the first half-year of heavy cor- 
porate demands for funds could 
witness further selling of Govern- 
ments by the principal savings 
institutions. But, during the latter 
half of the year, when a lower level 
of plant and equipment expendi- 
tures is anticipated, the savings 
institutions may be more com- 
fortably situated. The timing of 
such a change in the bond market, 
observes Mr. Murray, is not sub- 
ject to precise measurement, but 
mid-year may well serve as a mark- 
ing point until closer analysis is 
possible. 
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Government Financing—The pre- 
ceding comments, states Mr. 
Murray, are largely based on an 
appraisal of the supply and de- 
mand conditions likely to prevail 
in the private capital markets; 
they do not take into account the 
size and scope of Treasury opera- 
tions. Nevertheless, this basis for 
forecast seems appropriate since it 
does not appear likely that the 
Treasury will have to raise new 
money prior to the close of the 
Government’s fiscal year. 


On the other hand, the Treasury 
will be facing a substantial deficit 
on a cash basis in the second half 
of this year, and the manner of 
handling this remains to be de- 
termined. This problem could be 
met without difficulty, it is de- 
clared, “if a complete revision in 
savings bonds terms were made 
the basis of a sustained drive to 
mobilize individual savings.” The 
big expansion in personal incomes 
will take place among workers in 
defense centers, and this group 
can be most effectively reached by 
payroll savings plans if an effective 
appeal is made. But, on the basis 
of developments to date, such an 
approach does not appear likely. 


What appears more probable is 
that the Treasury will look to the 
savings institutions, if the latter 
have free funds at the time. And 
if funds are not available from 
this source, the Treasury will 
probably borrow from corporations 
for part of the needed funds and 
obtain the balance from the com- 
mercial banking system. 

Although it is difficult to select 
the most likely of these possibili- 
ties now, Mr. Murray remarks 
that any of them would suggest 


fairly steady Government bond 
prices. He also feels that a period 
of substantial borrowing from the 
commercial banking system is 
probable. Likely to occur, there- 
fore, is some easing of the com- 
mercial banks’ position. This would 
facilitate their direct acquisition of 
short-term securities, or would 
permit them to purchase newly 
eligible issues from savings insti- 
tutions—who could then replace 
the bonds sold with new long-term 
issues. 

A reasonable presumption is that 
the spread between corporates and 
Governments may widen during 
early 1952, and narrow again after 
the passing of the peak of private 
demand. 


Common Stock Yields—Although 
a roaring bull market is unlikely 
when the trend of profits is flat 
or moderately downward, the rate 
of return provided by good quality 
stocks showing adequate protec- 
tion for dividends exerts a strong 
attraction for capital which is free 
to seek either the equity or debt 
markets. In the early postwar 
period, the bulk of savings was 
directed through institutions which 
were unable, by law or custom, 
to place any significant portion in 
equities. However, in several re- 
spects this condition has gradually 
been modified. 

Open-end investment trusts, for 
example, have developed the tech- 
niques and the selling force for 
gathering a substantial volume of 
funds from individuals. We are 
reminded that net sales of such 
shares, in 1946 and 1947, averaged 
around $200 million and that, in 
1951, they probably approached 
$300 million. Furthermore, trusteed 








pension funds are probably ac- 
quiring some $200 million of com- 
mon stocks—as contrasted with 
negligible purchases five years ago. 
In addition, by virtue of a change 
in New York State legislation, life 
insurance companies are just start- 
ing to become a factor in the 
equity field. And mutual savings 
banks in New York are requesting 
permission to invest a portion of 
their surpluses in equity securities. 


This total of institutional pur- 
chasing, while often exaggerated, 
is nevertheless a factor of real im- 
portance. While the volume of 
net new stock issues is running 
only $200 or $300 million higher 
than the annual level five years 
ago, the new institutional sources 
of equity funds are probably run- 
ning twice this amount. Although 
precise measurement is not pos- 
sible in comparing this data, Mr. 
Murray points to one clear impli- 
cation: “the barrier against stocks 
which previously existed for most 
institutionalized savings has been 
breached for at least a portion of 
such funds.” 

Consequently, over a period of 
years, the gap between stock and 
bond yields may be closed some- 
what. Institutional buying, it is 
true, cannot be relied upon to 
cushion the market against declines 
resulting from the bursting of a 
speculative bubble or persistent 
deterioration in corporate profits. 
As a matter of fact, since institu- 
tional buying is occasioned by the 
search for a better rate of return, 


such buying may disappear if divi- 


dends are threatened or if yield 

experience proves unsatisfactory. 
According to Mr. Murray, the 

trend of common stock prices, as 
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always, defies prediction. On the 
one hand, consideration must be 
given to the squeeze on operating 
margins and the heavy impact of 
taxes. On the other hand, it seems 
as though dividends should remain 
close to the current level, even 
though below the 1950 peak. The 
stock picture is moderately reas- 
suring from the standpoint of long- 
term investment, but over the 


short-run he believes that prices 
will fluctuate from what may be 
anticipated—moving in conformity 
with what investors are willing to 





On the job! 


Our volunteer speakers are 
saving thousands of lives to- 
day ...in factories and offices, 
at neighborhood centers and 
at organization meetings all 
over this land... showing peo- 
ple what they can do to pro- 
tect themselves and their fam- 
ilies against death from cancer. 


For information just telephone 
the American Cancer Society 
or address a letter to “Cancer,” 
care of your local Post Office. 


American Cancer Society 
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pay in the light of their hopes and 
fears for the future. 

As far as good quality preferred 
stocks are concerned, these shares 
will continue to fluctuate with the 
movement in corporate bonds. 
Although the spread in yield be- 
tween such preferred stocks and 
corporate bonds makes them only 
moderately attractive at present, 
a better buying opportunity may 
present itself this year. 


Bank Portfolio Policy — With a 
fairly firm money market in pros- 
pect for early 1952, the emphasis 
of portfolio management should 
be in holding enough short ma- 
turities to provide liquidity. As- 
suming an adequate short-term 
security position, the purchase of 
longer maturities for income pur- 
poses can be considered when evi- 


INTERESTED IN 
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dence indicates the passing of the 
peak loan demand, and the Fed- 
eral Reserve no longer feels it 
necessary to continue exercising a 
moderately restrictive influence on 
bank credit. 


Long-Term Debt Securities— 
Where liquidity is not a factor, 
favorable opportunities to acquire 
corporate bonds and sound mort- 
gage loans may present themselves 
in the period of heavy demand for 
funds. Most of the same influences 
will affect the market for state and 
municipal bonds, with the factor 
of supply of greatest importance. 
As a result of taxation of mutual 
savings banks, some buying of tax- 
exempts is likely. However, such 
purchases are likely to be in moder- 
ate amounts over the immediate 
future. 


BANKING BOOKS? 
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Bankers Publishing Company 
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TOP MANAGEMENT AND CONTROL. 
By Paul E. Holden, Lounsbury S. Fish, 
and Hubert L. Smith. McGraw-Hill, 
New York. 1951. $5.00. Pp. 257. A 
research study of the management 
policies and practices of thirty-one lead- 
ing industrial corporations. 


MAJOR PROBLEMS OF UNITED 
STATES FOREIGN POLICY: 1951-52. 
The Brookings Institution, Washington, 
D. C. 1951. $1.50 (paper), $3.00 
(cloth). Pp. 479. Fifth in a series of 
annual volumes dealing with the foreign 
policy problems of the United States. 


A SURVEY OF ECONOMIC EDUCA- 
TION. By C. W. McKee and H. G. 
Moulton. The Brookings Institution, 
Washington, D. C. 1951. 50c. Pp. 63. 
A critical study of the facilities and 
methods of teaching economics in our 
educational system. 


FIFTY BILLION DOLLARS. By Jesse 
H. Jones with Edward Angly. Mac- 
Millan, New York. 1951. $6.00. Pp. 
617. The best selling stormy history of 
the RFC under Jones’ chairmanship from 
the early days of the depression to the 
last days of the War. 


THREE WEEKS TO A_ BETTER 
MEMORY. By Brendan Byrne. The 
John C. Winston Co., Philadelphia. 1951. 
$2.95. Pp. 235. An amusing and ab- 
sorbing book designed to help improve 
the ability for recalling names and facts. 
Quizzes in each chapter make it fun as 
well as helpful. 


BANK COSTS. By the Bank Cost Com- 
mittee of The National Association of 
Bank Auditors and Comptrollers, Chi- 
cago. 1951. $10.00. Pp. 418. A simple 
but thorough basic plan for cost deter- 
minations coordinated with additional 
material explaining and illustrating more 
detailed procedures for use by banks. 
which desire such information. 


INCENTIVE MANAGEMENT. By James 

F. Lincoln. The Lincoln Electric Com- 
1951. $1.00. 
A philosophy through which 


pany, Cleveland 17, Ohio. 
Pp. 288. 


BOOKS FOR BANKERS 





workers and managers in business and 
industry can develop themselves as skill- 
ful individuals and work together co- 
operatively to everyone’s benefit rather 
than work at cross purposes to every- 
one’s expense. 


HOME RECORD BOOK. Jackson Publi- 
cations, Inc., 305 East 46th St., New 
York. A record book suitable for bank 
promotion needs. Designed to supply 
the owner with comprehensive home 
records in a single volume. 


FINANCE FORUMS FOR WOMEN. 
Valley National Bank, Phoenix, Arizona. 
1951. A statistical report on women’s 
finance forums compiled from question- 


naires sent to financial institutions in 
the United States. 


THE OFFICE LIBRARY of an Industrial 
Relations Executive. Industrial Rela- 
tions Section, Princeton University, 
Princeton, New Jersey. 1951. $1.00. 
Pp. 42. A bibliography. 


SELECTED REFERENCES. Industrial 
Relations Section, Princeton University, 
Princeton, New Jersey. 1951. 20c each. 
List No. 42 is entitled Industrial Rela- 
tions under Centralized and Decentral- 
ized Operations. 


THE MONETARY POLICIES OF MAR- 
RINER S. ECCLES: 1935-1951. By 
Walter E. Spahr. Economists’ National 
Committee on Monetary Policy, New 
York. 1951. Pp. 37. Professor Spahr’s 
critique of Mr. Eccles’ current book 
Beckoning Frontiers. 


URBAN REAL ESTATE MARKETS: 
Characteristics and Financing. By Er- 
nest M. Fisher. National Bureau of 
Economic Research, Inc., New York. 
1951. $3.00. Pp. 208. A description and 
analysis of the structure and behavior of 
urban real estate markets. 


CORPORATE INCOME RETENTION: 
1915-48. By Sergei P. Dobrovolsky. Na- 
tional Bureau of Economic Research, 
Inc., New York. 1951. $2.50. Pp. 144. 
A study of the relationship between the 
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rate of retained income and such factors 
as current and past profitability, the rate 
of operating asset expansion, and the size 
of earned surplus. 


FRANK FORRESTER ON UPLAND 
SHOOTING. Edited and with supple- 
mentary chapters by A. R. Beverley- 
Giddings. William Morrow & Co., New 
York. 1951. $5.000. Pp. 276. One 
of the most pleasant and practical books 
on Upland gunning ever published. 
Worthy of any Sportsman’s library. 

Guns, dogs, various Upland Birds and 
Cookery are all discussed with charm 
and wisdom. 


THE LAW OF REAL ESTATE. By Par- 
nell Callahan. Oceana Publications, 48 
West 16th St., New York. 1951. $1.00 
Pp. 95. The second edition of this gen- 
eral guide to the purchase and sale of 
property. 

THE UNITED STATES IN INTERNA- 
TIONAL BANKING. By | Siegiried 
Stern. Columbia University Press, New 
York. 1951. $5.25. Pp. 447. A review 
of the evolution of some of the over- 
seas activities of United States banking 
during and between the two World Wars. 


THE APPRAISAL OF REAL ESTATE. 
American Institute of Real Estate Ap- 
praisers, 22 West Monroe St., Chicago 8, 
Ill. 1951. $8.50. Pp. 512. A presenta- 
tion of appraisal concepts, theories and 
procedures intended as a text for courses 
conducted by the Institute. An excel- 


lent reference work for anyone in related 
fields. 


THE INVESTMENT COMPANY AND 
THE INVESTOR. By Rudolph L. 
Weissman. Harper & Brothers, New 
York. 1951. $3.50. Pp. 217. This 
latest contribution to investment com- 
pany literature is a lucid, yet thorough, 
exposition of the field. Written in a 
manner that is readily understandable 
by the ordinary layman, it nevertheless 
covers all important aspects of invest- 
ment company operation. The economic 
and regulatory backgrounds of the in- 
dustry are explored, and an able discus- 
sion of investment fundamentals is pre- 
sented. Investment company policies 
and performance are surveyed, and the 
features of open-end and_ closed-end 
types of companies are compared. Also 
of particular interest are case study 
analyses of four prominent companies. 


The volume is a partial outgrowth of 


materials developed by the author in his 
classes at the City College of New York. 


SECURITIES REGULATION. By Louis 
Loss. Little, Brown & Co., Boston. 1951. 
$17.50. Pp. 1310. This volume is a com- 
prehensive and painstaking exposition of 
the seven statutes which vest the Securi- 
ties & Exchange Commission with juris- 
diction in the field of securities regula- 
tion. Intense coverage is devoted to the 
regulatory aspects of the security mar- 
kets, security distribution and _ invest- 
ment advisers. Also included is a cap- 
able presentation of federal anti-fraud 
provisions, the Trust Indenture Act of 
1939, as well as an informative chapter 
on SEC organization and procedures. 


Those directly concerned with manage- 
ment and security-holder problems will 
find this work indispensable. Among 
others who should find this volume help- 
ful are banks and trust companies, in- 
surance companies, accountants and at- 
torneys. 


Securities Regulation, a landmark in 
its field, is the product of exhaustive 
research. The author, a competent 
authority, has done pioneer teaching on 
the subject matter at Yale Law School 
and is currently Associate General Coun- 


sel of the SEC. 


CREDIT MANUAL OF COMMERCIAL 
LAWS. National Association of Credit 
Men, 229 Fourth Ave., New York. 1951. 
$10. Pp. 834. The 1952 edition of this 
standard reference containing funda- 
mental legal principles and existing sta- 
tutes. 


SUCCESSFUL REAL ESTATE IDEAS. 
By the Prentice-Hall Real Estate Staff. 
Prentice-Hall, New York. 1951. $5.65. 
An extensive collection of ideas and tech- 
niques gleaned from successful realtors 
the country over. 


YOUR FAMILY AND YOUR ESTATE. 
By Gilbert T. Stephenson. Prentice- 
Hall, New York. 1951. Pp. 63. Sold 
in quantity with bank imprint. Mr. 
Stephenson answers 150 pertinent ques- 
tions on trusts and trust institutions. 


AMERICAN FINANCIAL  INSTITU- 
TIONS. Edited by Herbert V. Proch- 
now. Prentice-Hall, New York, 1951. 
$8.00. Pp. 799. An integrated study 


of all the major American financial in- 
stitutions, their functions, relationship, 
and methods of operation. 

















“, .. helping to keep 
the business cycle 


on an even keel...’ 


HARRY B. HIGGINS 
President, Pittsburgh Plate Glass Company 


“The employees of Pittsburgh Plate Glass Company since 
1946, have purchased $9,488,519 in United States Savings 
Bonds through the Payroll Savings Plan. This accumu- 
lation of assets will be of inestimable value in helping to 
keep the business cycle on an even keel by maintaining 
purchasing power for the future.” 


Payroll Savings—the plan that protects 
—pays the employer triple benefits: 

e it makes a good employee a better 
one—a serious saver with a definite 
plan for personal security. 

as enrollment on the plan goes to 60%, 
70% employee participation, produc- 
tivity increases, absenteeism decreases 
and accident records go down 

and as Mr. Higgings points out, the 
systematic purchase of Defense Bonds 


through the Payroll Savings Plan is 
building a tremendous reserve of pur- 
chasing power. 


If the participation in your Payroll 
Savings Plan is less than 60%, phone, 
wire or write to Savings Bond Division, 
U.S. Treasury Department, Suite 700, 
Washington Building, Washington, 
D.C. Your State Director will show you 
how you can participate in the triple 
benefits of the Payroll Savings Plan. 


The U.S. Government does not pay for this advertising. The Treasury De- 
partment thanks, for their patriotic donation, the Advertising Council and 
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When his Infantry company was 
pinned down by heavy fire near 
Soam-Ni, Korea, Captain Millett 
charged alone into the enemy posi- 





tions, throwing grenades, and club- 
bing and bayoneting the enemy. In- 
spired by his example, the attacking 
unit routed the Reds, who fled in 
wild disorder. 

“Tt’s an uphill struggle,” says 
Captain Millett, “to build a working 
peace. Unfortunately, the only argu- 
ment aggressors respect is strength. 








Captain 
Lewis L. Millett 
Medal of Honor 


Fortunately we’ve learned this les- 
son in time. 

“You can help build our strength 
—the defense-line of peace—by buy- 
ing United States Defense Bonds. 
Every Bond is a declaration to the 
world—especially to would-be ag- 
gressors—that we aim to insure peace. 


“T think a secure peace is worth 
working for. If you think so, too, 
buy United States Defense Bonds 


* * * 


Remember that when you’re buying bonds 
for national defense, you’re also building a 
personal reserve of cash savings. So for your 
country’s security, and your own, buy 
United States Defense Bonds now! 


Peace is for the strong... 
Buy U S. Defense Bonds now! 


The U. 8. Government does not pay for this advertisement. It is donated by this publication in 
cooperation with the Advertising Council and the Magazine Publishers of America. 
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